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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Parts  6. 115, 121, 122, 123, 124, 
125, 402,  and  403 

[FRL  1201-21 

National  Pollutant  Discharge 
Elimination  System;  Revision  of 
Regulations 

agency:  Environmental  Protection 
Agency  (EPA). 
action:  Final  rule. 

summary:  This  rule  extensively  revises 
the  existing  regulations  governing  the 
National  Pollutant  Discharge 
Elimination  System  (NPDES)  program 
for  three  purposes: 

(1)  To  clarify  and  improve  existing 
program  regulations  and  procedures  in 
light  of  past  experience: 

(2)  To  fill  significant  gaps  in  coverage 
under  the  existing  regulations, 
particularly  in  response  to  court 
decisions  and  the  emerging  emphasis  on 
the  control  of  toxic  and  hazardous 
pollutants;  and 

(3)  To  make  the  regulatory  changes 
which  are  necessary  under  the  1977 
amendments  to  the  Clean  Water  Act. 
DATES:  These  regulations  will  be 
considered  issued  for  purposes  of 
judicial  review  at  1:00  p.m.  eastern  time 
on  June  14, 1979.  If  such  date  is  a ' 

Federal  holiday,  the  issuance  date  will 
be  considered  to  be  1:00  p.m.  eastern 
time  on  the  next  day  after  the  seventh 
day  which  is  not  a  Federal  holiday. 

Parts  121, 122, 123, 125  and  403  of  this 
regxilation  shall  be  effective  August  13, 
1979.  Part  124  is  effective  as  provided  in 
§  124.135.  In  order  to  assist  EPA  to 
correct  typographical  errors,  incorrect 
cross-references,  and  similar  technical 
errors,  comments  of  a  technical  and 
nonsubstantive  nature  on  this  final 
regulation  may  be  submitted  not  later 
than  August  13, 1979.  However,  the 
effective  dates  will  not  be  delayed  by 
consideration  of  such  comments. 

FOR  FURTHER  INFORMATION  CONTACT: 
Edward  A.  Kramer  (EN-336),  Office  of 
Water  Enforcement,  Environmental 
Protection  Agency,  Washington.  DC 
20460  (202-755-0750). 

SUPPLEMENTARY  INFORMATION: 
Background 

The  Federal  Water  Pollution  Control 
Act  Amendments  of  1972  established  the 
National  Pollutant  Discharge 
Elimination  System  (NPDES)  permit 
program.  Shortly  after,  in  December  1972 
and  May  1973,  EPA  promulgated 


regulations  outling  the  NPDES  program 
in  two  Parts.  40  CFR  Part  124 
established  substantive  requirements  for 
approved  State  NPDES  programs,  while 
Part  125  established  the  similar 
requirements  of  the  EPA  permit 
program.  These  two  Parts,  revised 
several  times,  are  the  existing  NPDES 
regulations  which  remain  in  force  until 
the  effective  date  of  these  regulations 
published  today. 

In  1977,  a  new  phase  of  the  NPDES 
program  began,  prompted  by  several 
developments.  First,  five  years  of 
experience  with  dischargers,  approved 
NPDES  States,  and  the  courts  had  been 
gained.  Second,  the  “first  round”  of 
NPDES  permits,  issued  for  a  term  of  five 
years,  were  beginning  to  expire.  Third,  a 
major  statutory  deadline  (July  1, 1977) 
had  passed,  and  the  1983  deadline  for 
achievement  of  more  stringent  treatment 
requirements  became  the  new  program 
goal,  along  with  an  increased  emphasis 
on  the  control  of  toxic  and  hazardous 
pollutants.  In  late  1977,  Congress 
enacted  the  Clean  Water  Act  of  1977, 
making  several  significant  changes  in 
the  scope  and  direction  of  the  NPDES 
program.  These  changes  include: 
revisions  of  the  1983  treatment 
requirements  for  industrial  dischargers; 
extensions  of  the  1977  treatment 
deadline  for  certain  municipal  and 
industrial  dischargers;  provisions  for 
certain  variances  fi'om  technology-base^ 
treatment  requirements;  recognition  of 
the  Consent  Decree  in  NRDC  v.  Train,  8 
ERC  2120  (D.D.C.  1976);  requirements  for 
best  management  practices  in  certain 
industrial  permits;  provision  for  control 
of  sewage  sludge  disposal  in  NPDES 
permits:  provision  for  EPA  to  issue 
permits  if  it  objects  to  a  State  NPDES 
permit;  and  authorization  of  State 
assumption  of  the  permit  programs 
under  sections  318,  404,  and  405. 

In  addition  to  the  need  for  regulatory 
revisions  to  address  these  major* 
developments,  the  former  regulations 
had  to  be  amended  and  reorganized 
because  they  had  become  unwieldy.  On 
one  hand,  much  needless  duplication  of 
the  basic  substantive  and  procedural 
requirements  between  the  former  State 
and  Federal  NPDES  program  regulations 
can  be  eliminated.  Under  the  regulations 
published  today,  the  basic  substantive 
and  procedural  requirements  applicable 
to  all  permits  are  set  forth  in  Parts  122 
and  124.  Part  123,  which  establishes 
State  Permit  Program  Requirements, 
cross-references  provisions  from  those 
Parts  which  are  applicable  to  State 
programs.  EPA  believes  that  this  new 
structure  will  help  to  simplify  the 
regulations  for  use  by  permittees,  the 
States,  and  the  public,  and  will  avoid 


inconsistencies  between  State  and 
Federal  programs. 

Parts  of  the  former  NPDES  regulations 
were  either  too  terse  to  provide 
meaningful  guidance  or  left  significant 
permit-related  issues  unaddressed.  For 
example,  in  many  situations  the  former 
regulations  governing  adjudicatory 
hearings  provided  inadequate  assistance 
or  direction  to  Presiding  Ofiicers  or  the 
parties.  Based  upon  several  years  of 
experience  accumulated  by  EPA  in 
conducting  these  hearings,  the 
regulations  published  today  for  Part  124 
provide  more  detailed  procedures  better 
tailored  to  result  in  responsible, 
informed  permit  issuance  decisions. 
Similarly,  and  for  the  same  purpose,  the 
regulations  published  today  for  Parts  122 
and  125  provide  guidance  on  substantive 
questions  formerly  imaddressed  in 
regulations. 

Accordingly,  five  new  Parts  of  Title 
40,  incorporating  all  of  existing  Parts 
115, 122, 123, 124, 125  and  402,  as  well  as 
portions  of  §  6.900,  are  established  as 
follows: 

•  PART  121— STATE  CERTIFICATION 
OF  ACTIVITIES  REQUIRING  A 
FEDERAL  LICENSE  OR  PERMIT 

•  PART  122— NATIONAiT 
POLLUTANT  DISCHARGE 
ELIMINATION  SYSTEM 

•  PART  123— STATE  PERMIT  ' 
PROGRAM  REQUIREMENTS 

•  PART  124— PROCEDURES  FOR  ' 
DECISIONMAKING  REGARDING 
NATIONAL  POLLUTANT  DISCHARGE 
ELIMINATION  SYSTEM  PERMITS 

•  PART  125— CRITERIA  AND 
STANDARDS  FOR  THE  NATIONAL 
POLLUTANT  DISCHARGE 
ELIMINATION  SYSTEM 

A  “Guide  to  the  NPDES  Regulations" 
'which  describes  the  regulations  has 
been  prepared  and  is  available  by 
writing  the  Environmental  Protection 
Agency,  Public  Information  Center  (PM- 
215),  401  M  Street,  S.W.,  Washington, 
D.C.  20460. 

These  regulations  were  proposed  on 
August  21, 1978,  (43  FR  37078). 
Originally,  the  comment  period  on  the 
proposed  regulations  was  to  have  ended 
on  October  20, 1978.  However,  based  on 
many  requests  from  the  public,  the 
comment  period  was  extended  to 
November  20, 1978  (43  FR  47213, 

October  13, 1978).  During  the  comment 
period,  two  public  meetings  were  held: 
one  in  Washington,  D.C.  and  one  in  San 
Francisco.  Over  100  people  attended 
each  meeting  and  over  500  letters  were 
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submitted  containing  thousands  of 
comments.  Comments  were  catalogued 
and  summarized  for  each  section  of  the 
proposal.  These  final  regulations  revise 
the  proposed  regulations  based  on  ' 
comments  received.  A  summary  of 
comments  received  and  the  bases  for 
revisions  are  discussed  later  in  this 
preamble. 

In  addition  to  the  August  21, 1978 
proposal,  EPA  published  other 
regulations  governing  speciHc  portions 


The  incorporated  regulations  have 
been  renumbered  to  conform  with  the 
codification  of  this  final  rule.  Any 
additional  changes  (i.e.,  based  on  public 
comments)  are  discussed  later  in  this 
preamble. 


of  the  NPDES  program.  These 
regulations  were  promulgated 
separately  fi^m  the  August  21, 1978  core 
package  because  of  statutory  deadlines 
for  application  by  permittees  for  bertain 
extensions  and  modifications  or  because 
of  other  pressing  needs.  The  following 
table  summarizes  all  regulations 
recently  published  by  EPA  concerning 
the  NPDES  program.  Except  as  noted  in 
the  table,  these  separately  published 
regulations  have  been  incorporated  into 
this  final  rule. 

Tabtol 


These  final  NTOES  regulations  set  the 
fi-amework  for  EPA’s  consolidated 
permit  regulations,  which  will  soon  be 
proposed  in  the  Federal  Register.  The 
proposed  consolidated  permit 
regulations  «vill  cover  the  NPDES  and  ^ 


section  404  (discharge  of  dredged  or  fill 
material)  programs  under  the  Clean 
Water  Act,  the  hazardous  waste 
management  program  under  the 
Resource  Conservation  and  Recovery 
Act,  and  the  underground  injection 
control  program  under  the  Safe  Drinking 
Water  Act.  When  promulgated,  tlie 
consolidated  regulations  will  occupy 
Parts  122-124  of  Title  40  of  the  Code  of 
Federal  Regulations.  The  final  NPDES 
regulations  will  be  incorporated  into  the 
proposed  consolidated  regulations 
without  significant  change.  The 
Preamble  to  the  consolidated 
regulations  will  highlight  the  changes 
made  during  the  process  of  program 
consolidation  that  affect  the  NPDES 
program,  and  will  invite  comments  on 
the  proposed  changes.  The  final  NPDES 
regulations  will  remain  effective  until 
the  consolidated  regxdations  are 
published  in  final  form. 

Judicial  Review  of  the  Regulations 

The  issue  has  arisen  as  to  where  and 
when  judicial  review  will  be  available 
on  these  regulations.  For  the  benefit  of 
those  who  might  be  affected  by  these 
regulations,  and  to  avoid,  if  possible, 
prematiue  attempts  to  seek  review  for 
protective  reasons  based  on  concern 
that  EPA  will  oppose  review  when  it  is 
proper,  a  brief  outline  of  the  Agency's 
views  on  reviewability  of  these 
regulations  follows. 

Judicial  review  of  most  regulatory 
actions  under  the  Clean  Water  Act  is 
available  under  section  509(b).  That 
section  identifies  specific  actions  which 
are  revtewable  in  the  Courts  of  Appeals. 
Judicial  review  of  two  permit-related 
actions  is  available  under  section  509(b): 
“issuing  or  denying  any  permit"  (section 
599(b)(1)(F))  and  “making  any 
determination  as  to  a  State  permit 
program”  (section  509(b)(1)(D)). 
However,  leview  is  not  provided  for 
actions  in  issuing  general  regulations 
governing  the  issuance  of  NPDES 
permits.  NPDES  regulations  have  been 
in  force  since  1973.  and  no  court  has 
held  that  they  are  independently 
reviewable.  lliey  have,  however,  been 
reviewed  in  the  context  of  individual 
permit  issuance  actions,  for  which 
review  in  the  Courts  of  Appeals  is 
explicitly  provided.  See,  e.g..  Marathon 
Oil  Company  v.  EPA,  564  F.2d  1253  (9th 
Cir.  1977),  Seacoast  Anti-Pollution 
League  v.  Costle,  572  F.2d  872  (1st  Cir. 
1978). 

The  alternative  to  direct  review  of 
NPDES  regulations  under  section  509(b) 
has  been  rejected  by  the  Court  of 


Feobul  Register  Date 


Summary  ol  regulation 


Status  of 
regulations  as 
of  last 
publication 


Comments 


Feb.  4. 1077  (42  FR  6646) _ 

Apr.  2S,  1078  (43  FR  17484).... 


May  16. 1078  (43  FR  21266).. 


Rule. 


May  23. 1078  (43  FR  22160).... 


June  26. 1078  (43  FR  27736)... 
Aug.  21. 1076  (43  FR  37078)  _. 
Sept  1. 1078  (43  FR  38282).„ 

Sept  1. 1078  (43  FR  30276)-. 

Sept  13. 1078  (43  FR  40850).. 

Dec.  11. 1078  (43  FR  56066).. 


Genera/  Pemt/t  Program.  Proposed  estab*  Propoeed 
Isbment  of  a  new  general  program  cover-  Rule, 
ing  point  source  discharges. 

30Hh)  UodiScabona.  Proposed  establish¬ 
ment  of  criteria,  standards  and  procedures 
for  granting  301(h)  permit  modifications  to 
the  secondary  traatment  requirements  for 
certain  ocean  discharges. 

SOHD  Extonaiona.  Establishes  criteria  for  Interim  Final 
granting  extensions  fOr  compliance  with  Rule. 

1077  statutory  deadline  for  municipal  treat¬ 
ment  rerjuireiTients  and  industries  planning 
to  connect  to  these  treatment  systems 
and  a  method  lor  incorporating  these  ex¬ 
tensions  in  the  NPDES  program. 

Vato/ModmcatiorL  Revised  Parts  124  and  Final  Rule 
125  of  EPA  regulations  to  clarify  the  pro¬ 
cedures  and  criteria  which  EPA  wM  use  in 
exarcislog  its  authority  to  obfect  to  (veto) 
the  Issuance  of  State  NPDES  permils  and 
to  require  modMication  of  perniits  to  incor¬ 
porate  BAT/ToxIc  rertuirements  in  accord¬ 
ance  with  NRDC  Consent  Decree  of  June 
8. 1076. 

Pratraatment  Pretreatment  regulaliona  to  Final  Rule _ 

ooMrol  the  Introduction  of  non-domestic 
wastes  into  munidpol  treatment  plants. 

NPOeS  Ragulattorta  Proposed  revision  to  the  Proposed 
NPDES  regulations  Rule. 


Boat  Management  Practicaa.  Proposed  ee- 
tablshment  of  new  controls  on  toxic  and  Rule, 
hazardous  pollutants  by  Imposing  in 
NPDES  peniilts  Best  Management  Prac- 
Hoaa  for  ancillary  industrial  activities. 

SpK  Praoentlon  Conhol  and  Countermaas-  Proposed 
urea  ISPOCt.  Requirements  for  SPCC  Rule. 

Plano  to  prevent  rOscharges  of  hazardous 
substances  from  facilities  subiect  to 
NPDES  permits. 

Beat  AvaSabta  Technology  (.BAT)  ModHica-  Interim  Final 
dona  Establishes  requimments  for  appli-  Rule, 
cation  for  rttodWcalions  of  BAT  non-con- 
venllonals  under  301(c)  and/or  3O1()0. 

Second  Bound  ParmHa  Establiahed  strategy  Final  Rule _ 

to  ansure  NPDES  permil  wM  reflect  1963 
treatment  requirements  by  issuing  short- 
larm  permitt  set  to  expire  18  months  after 
6ia  achaduled  date  of  promulgation  of 
BAT  guidaNnee  for  industries  affected  by 
the  NRDC  Consent  (decree. 


kxxirporated  in  final  nde. 
primarily  at  1 122.48. 

Procedures  inoorporatsd  into 
Part  124.  Subpart  Q,  of  Part 
125  reserved  lor  standards 
and  criteria. 

Incorporated  in  final  rule  as 
Subpart  J  of  P»t  125. 


Veto  regulations  incorporated 
in  final  rule  at  1 123.23. 
ModMication  regulatlona 
incorporated  in  final  ru>e  at 
8  122.1S(b). 


Technical  conforming 
amendments  made  by  this 
final  rula. 

Incorporated  In  final  rule  as 
Parts  122,  123, 124,  «id 
125. 

Incotporaled.  In  part  in  Part 
125,  Subpart  K. 


'  Not  part  of  final  rule. 


Incorporated  in  final  rule  at 
f  124.51(b). 


Incorporatsd  in  firtal  rule  at 
1 122.12(c)  and  1 122.15(b). 
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Appeals  for  the  Third  Circuit.  In 
American  Iron  and  Steel  Institute  v. 

EPA  (AISI II),  543  F.2d  521  (3rd  Cir. 

1976).  the  court  held  that  "net/gross” 
provisions  of  NPDES  regulations  (which 
currently  appear,  in  amended  form,  as 
§  122.16  (f)  and  (g)  of  these  regulations) 
are  not  reviewable  in  the  abstract,  but 
become  reviewable  either  in  the  context 
of  individual  effluent  limitations 
guidelines  or  NPDES  penmt  issuance. 
A/S/ //at  528. 

EPA  agrees  with  the  Court's  analysis 
in  AISI  II.  Today’s  regulations  will  be 
reviewable  when  NPDES  permits  are 
issued.  A  very  few,  such  as  net/gross 
provisions,  may  also  become  reviewable 
when  effluent  limitations  guidelines  are 
promulgated.  None  are  reviewable  now 
in  the  Courts  of  Appeals. 

There  remains  a  question  not 
addressed  by  the  AISI  II  decision:  Is 
review  of  these  regulations  available  in 
District  Courts?  EPA  believes  that 
District  Court  review  is  not  available 
now.  Two  of  the  reasons  cited  in  AISI  II 
for  the  unavailability  of  Court  of 
Appeals  review  similarly  militate 
against  District  Court  review:  The 
absence  of  a  factual  context  to  focus 
review,  and  the  absence  of  a  concrete 
record  to  aid  the  reviewing  court;  AISI  II 
at  528.  Moreover,  the  absence  of 
immediate  elieci  on  the  discharger  and 
other  parties  points  persuasively  to  a 
conclusion  that  today's  regulations  are 
not  ripe  for  review  in  either  the  District 
Courts  or  the  Courts  of  Appeals.  As  the 
Supreme  Court  stated  in  Toilet  Goods 
Ass’n.  V.  Gardner,  387  U.S.  158, 165 
(1967)  the  challenged  regulations: 

would  at  most  lead  only  to  ...  a 
determination  that  can  then  be  promptly 
challenged  through  an  administrative 
procedure,  which  in  turn  is  reviewable  by  a 
court.  Such  review  will  provide  an  adequate 
forum  for  testing  the  regulation  in  a  concrete 
situation.  [Footnotes  omitted.) 

EPA  believes,  for  the  same  reasons, 
that  the  NPDES  regulations  should  be 
reviewed  in  the  concrete  context  of 
permit  issuance  proceedings.  See 
Diamond  Shamrock  Corp.  v.  Costle,  580 
F.  2d  670  (D.C.  Cir.  1978). 

Issuance  Date  of  the  Regulations 

EPA  further  wishes  to  point  out  that 
the  NPDES  regulations  will  not  be 
considered  issued  for  the  purpose  of 
judicial  review  (if  available  at  this  time) 
until  1:00  p.m.  eastern  time,  7  days  after 
publication  in  the  Federal  Register  (June 
14. 1979).  EPA  published  notice  of  tMs 
intent  to  have  a  delayed  issuance  date 
on  May  1. 1979.  44  FR  25475.  The 
regulations  will  not  become  effective 
until  60  days  from  that  issuance  date 
(August  13, 1979)  except  for  Part  124 


which  will  be  120  days  (October  12, 

1979).  In  addition,  due  to  the  length  of 
NPDES  regulations  and  the  number  of 
cross-references,  EPA  will  accept 
nonsubstantitive  comments  (e.g., 
typographical  errors,  incorrect  cross- 
references,  missing  lines,  etc.)  during 
this  same  60-day  period.  This 
nonsubstantive  comment  period  will  not 
affect  the  effective  date  of  the  NPDES 
regulations. 

Overview  of  These  Regulations 

/.  Part  121 — State  Certification  of 
Activities  Requiring  a  Federal  License 
or  Permit 

A.  What  Does  This  Part  Do?  Part  121 
contains  State  certification  procedures 
and  requirements  applicable  to  all 
Federal  Licenses  and  permits  other  than 
NPDES. 

B.  How  Does  This  Part  Relate  to 
Existing  Regulations?  The  existing  State 
certification  regulations  predate  the 
Federal  Water  Pollution  Control  Act 
Amendments  of  1972  and  have  never 
been  updated.  However,  because  of  the 
impact  of  State  certification  of  non- 
NPDES  permits  on  a  myriad  of  Federal 
programs,  it  will  be  necessary  to  consult 
with  the  al^ected  agencies  in  some  detail 
before  changes  are  made.  State 
certification  of  Federal  licenses  or 
permits  other  than  NPDES  will  continue 
unchanged.  This  Part  merely 
redesignates  the  existing  regulations, 
formerly  40  CFR  123,  as  Part  121.  State 
Certification  of  NPDES  permits  is 
discussed  in  the  overview  of  Part  124. 

C.  How  Does  This  Part  Relate  to  the 
August  21, 1978  Proposed  Regulations? 
The  August  21. 1978  proposal 
inadvertently  deleted  existing  State 
certification  regulations.  This  deletion 
was  noted  in  a  comment  from  the  public. 
In  response  to  the  comment,  this  Part 
has  been  retained. 

II.  Part  122— National  Pollutant 
Discharge  Elimination  System 

A.  What  Does  This  Part  Do?  Proposed 
Part  122  establishes  the  basic  “program 
definition"  of  the  NPDES,  whether  z' 
administered  by  EPA  or  an  approved. 
State.  This  Part  covers  the  full  range  of 
substantive  program  requirements, 
spelling  out  in  detail:  who  must  apply  , 
for  a  permit;  how  a  permit  is  issued; 
what  terms,  conditions,  and  schedules  of 
compliance  must  be  incorporated  into 
permits;  when  and  how  monitoring  and 
reporting  of  permit  compliance  must  be 
performed;  when  permits  may  be 
revised  or  reissued;  and  .what  special 
requirements  apply  to  certain  types  of 
dischargers. 


B.  How  Does  This  Part  Relate  To 
Existing  Regulations? The  former 
regulations  contain  separate  NPDES 
program  requirements  for  approved 
States  (40  CFR  Part  124)  and  for  EPA  (40 
CFR  Part  125).  The  majority  of 
provisions  under  former  Parts  124  and 
125  are  duplicative.  To  eliminate  this 
duplication,  the  NPDES  program 
requirements  applicable  to  both  EPA 
^  and  approved  States  have  now  been 
consolidated  into  one  set  of  regulations 
in  Part  122.  The  process  for  approval  of 
a  State  program  to  administer  the 
NPDES  is  in  a  separate  Part  (see  Part 
123  below),  which  cross-references  the 
applicable  substantive  requirements  of 
Part  122. 

Part  122  regulations  reflect  significant 
developments  which  have  occurred 
since  the  NPDES  program  began. 
Furthermore,  provisions  of  the  former 
regvdations  have  been  reorganized  and 
rewritten.  New  regulations  have  been 
included  where  the  former  regulations 
do  not  adequately  address  the 
requirements  of  Ae  Act  (i.e.,  where 
court  decisions  have  altered  aspects  of 
the  NPDES  program,  where  EPA 
guidance  for  a^inistration  of  the 
NPDES  program  was  not  previously 
incorporated  into  regulations,  and  where 
experience  in  administering  the  program 
■  has  highlighted  gaps  in  effective 
implementation  of  the  Act).  Finally, 
certain  revisions  have  been  made  to 
conform  the  NPDES  program  to 
provisions  of  the  1977  amendments  to 
the  Clean  Water  Act. 

C.  How  Does  This  Part  Relate  to  the 
August  21, 1978  Proposed  Regulations? 
The  following  is  a  discussion  of  the 
significant  comments  received  and  the 
basis  for  revisions  made  to  Part  122  of 
the  proposed  regulations.  Minor 
editorial  changes  have  been  made  in  all 
sections. 

§  122.3  Definitions. 

§  122.3(f)  Definition  of  "best 
management  practices". 

Many  commenters  indicated 
confusion  as  to  the  relationship  between 
best  management  practices  mandated 
under  section  304(e)  of  the  Act  and  best 
management  practices  which  might  be 
required  under  other  authorities  (e.g., 
through  section  401  State  certification; 
pursuant  to  section  208(e)  for  water 
quality  management  plan  requirements; 
where  etiluent  limitations  are  ^ 
inappropriate  or  infeasible  to  control 
plant  Source  discharges  in  accordance 
with  NRDC  V.  Costle  (Runoff  Point 
Sources)  568  F.2d  1369  (D.C.  Cir.  1977)). 
To  clarify  this  point,  it  should  be  noted 
that  the  definition  of  best  management 
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practices  in  paragraph  (f),  while  adapted 
from  section  304(e)  language  and 
legislative  history,  applies  to  uses  of  the 
term  “under  any  or  all  authorities." 

Thus,  the  term  has  been  used  to  reflect 
section  304(e)  as  well  as  requirements 
imposed  under  section  402(aKl)  ni 
accordance  with  the  Runofl  Pohit 
Sources  decision  in  NRDC  v.  Costle. 

Several  commenters  also  noted  that 
the  legislative  history  of  section  304(e) 
specifically  excludes  actual  plant 
process  design  and  related  operating 
decisions  from  the  definition  of  best 
management  practices.  EPA  agrees,  and 
has  revised  t^  definition  to  include  this 
limitation  authority  under  section  304(e). 

S  122.^k)  (proposed  §  122.30)) 

Definition  of  ’"discharge  of  a  pollutant". 

Many  commenters  disagreed  with  one 
or  more  of  the  types  of  activities 
included  within  the  definition  of  a 
“discharge  of  a  pollutant”  in  proposed 
paragraph  (j).  In  response,  the  following 
revisions  and  clarifications  have  been 
incorporated  into  the  final  regulations. 

First,  the  regulations  have  been 
clarified  to  indicate  that  a  discharge  to  a 
pipe  is  not,  in  and  of  kself,  a  discharge 
of  pollutants  subject  to  the  permit 
program.  A  discharge  to  a  pipe  must 
ultimately  reach  navigable  waters  in 
order  to  fall  within  the  purview  of  the 
NPDES  requirements. 

Second,  a  number  of  comments 
questioned  the  statutory  authority  for 
the  requirement  in  die  proposed 
S  122.3(j)  that  classified  a  discharge 
through  a  State  or  municipally  owned 
treatment  system  as  a  direct  discharge, 
if  that  treatment  system  was  not 
designed  and  constructed  to  meet  the 
"applicable  requirements  of  section 
301^)  of  die  Act"  These  commenters 
argued  that  this  provision  placed  an 
undue  burden  on  industrial  users  of 
State/municipal  treatment  systems  and 
that  this  method  of  control  was  beyond 
authority  granted  EPA  by  the  Act. 

EPA  has  changed  this  requirement  in 
response  to  these  comments,  although 
the  Agency  believes  diat  the  proposed 
regulations  were  widiin  its  authority. 
This  provision  in  revised  §  122.3(k)  now 
defines  as  a  “disdiarge  of  a  pollutant” 
only  diose  discharges  into  pipes  which 
do  not  lead  to  a  treatment  system,  but 
radier  into  waters  of  the  United  States. 

On  the  odier  hand,  a  discharger 
discharging  into  a  storm  sewer  or  other 
publicly  owned  conveyance  which  does 
not  lead  to  a  publicly  owned  treatment 
works,  but  direcdy  to  navigable  waters, 
is  clearly  subject  to  die  permit 
requirement.  See  United  States  v. 
Granite  State  Packing  Co.,  343  F.  Supp. 
57  (D.N.H.  1972),  affd.,  470  F.2d  303  (Ist 


Cir.  1972).  The  final  regulations  continue 
to  reflect  this  requirement. 

Third,  the  provision  in  the  proposed 
definition  of  “discharge  of  pollutant." 
which  stated  that  discharges  through 
State  or  municipal  systems  handling 
primarily  industrial  wastes  be 
considered  direct  discharges  has  been 
deleted  in  response  to  comments.  Many 
commenters  considered  the  proposed 
approach  to  be  unwieldly  and 
inconsistent  with  the  laiiguage  of  the 
Act  regarding  publicly  owned  treatment 
worics  (POTWs).  This  provision  was 
intended  to  allow  a  more  equitable 
control  of  compatible  wastes 
(biochemical  oxygen  demand  (BOD)  and 
suspended  solids  (SS))  which  are 
discharged  into  POTWs  by  industries 
(incompatible  industrial  wastes  are 
controUed  through  the  pretreatment 
regulations,  40  QTt  Part  403).  At 
present,  POTWs  are  required  by  the  Act 
to  achieve,  at  a  minimum,  the  effluent 
quality  attainable  through  the 
application  of  secondary  treatment.  The 
secondary  treatment  information 
regulation  (40  CFR  Part  133)  controls 
concentration  and  percent  removal  erf 
BOD  and  SS.  pollutant  parameters 
normally  associated  with  domestic 
wastes.  However,  many  POTWs  receive 
and  treat  large  amounts  of  industrial 
waste.  The  secondary  treatment 
information  regulation  does  not 
completely  address  compatible 
industrial  waste;  40  CFR  S  133.103(b] 
only  allows  an  upward  adjustment  of 
the  concentration  limits  where  the 
effluent  limitation  guidelines,  which 
would  be  applicable  to  the  industry  if  it 
were  a  direct  discharger,  are  less 
strirrgent  than  second^  treatment.  40 
CFR  133  does  not  allow  for  more 
stringent  concentration  limits  where 
industrial  effluent  limitations  guidelines 
are  more  stringent.  Nor  does  the 
secondary  treatment  regulation  allow 
for  any  adjustment  of  the  85%  removal 
requirement.  The  proposed  provision 
would  have  allowed  EPA  to  address 
these  two  areas  and  we  continue  to 
believe  that  it  is  supportable  under  the 
Act.  However,  we  do  agree  with  those 
commenters  who  said  that  such  a 
provision  would  be  very  imwieldly  and 
would  make  permit  writing  under  these 
circumstances  a  very  difficult  task. 
Therefore,  we  have  deleted  this 
provision  and  intend  to  deal  with  these 
issues  by  revising  the  definition  of 
secondary  treatment  or  alternatively, 
covering  these  areas  in  a  revision  to  the 
definition  of  best  practicable  waste 
treatment  technology. 

Further,  a  number  of  commenters 
objected  to  die  provision  which  included 
discharges  through  pipes,  sewers  or 


other  conveyances  owned  by  third 
parties  other  than  a  State  or 
municipality  as  direct  discharges.  These 
commenters  argued  that  such 
discharges,  at  a  minimum,  should  be 
considered  to  be  discharges  through 
treatment  systems.  In  addition,  many 
commenters  questioned  the  statutory 
authority  and  practicability  of  such  a 
provision. 

EPA  has  revised  this  provision  to 
indicate  diat  discharges  throu^ 
privately  owned  treatment  systems  are 
direct  discharges.  Moreover,  EPA 
continues  to  t«lieve  that  adequate 
authority  exists  for  such  a  provision. 

This  provision  reflects  EPA's 
interpretation  of  the  Act  in  the  Decision 
of  the  General  Counsel  No.  43 
(Friendwood  Development  Company). 
Nevertheless.  EPA  does  not  intend  for 
this  requirement  to  result  in  many 
permits  for  a  single  discharge  point  To 
avoid  the  administrative  problems 
caused  by  multiple  permits,  EPA 
recommends  the  issuance  of  a  single 
permit  to  all  users  as  well  as  the  control 
or  treatment  facility,  with  all  parties 
listed  as  permittees  and  with  joint  and 
several  liability  for  obligations  under  the 
permit. 

Finally,  a  number  of  commenters 
argued  that  the  inclusion  of  surface 
runofl  channelized  into  point  sources  in 
the  proposed  definition  of  “discharge  of 
a  pollutant”  was  overreaching  in  li^t  of 
the  statutory  exclusion  of  irrigation 
return  flows.  Many  commenters  also 
argued  that  the  definition  was  confusing 
when  read  in  conjunction  with  proposed 
S  122.4  (Exclusions),  8  122.45  (Separate 
storm  sewers),  and  8  122.46 
(Silvicultural  activities).  This  definition 
has  not  been  changed.  The  concerns  of 
the  commenters  have  been  addressed 
through  revisions  to  8  122.4,  8  122.45, 
and  8  122.46.  For  further  details  see 
discussion  on  these  sections  later  in  this 
preamble. 

8  122.3(1)  (proposed  8  122.3(K)) 
Definition  of  "discharge  monitoring 
report". 

A  number  of  comments  were  received 
on  the  proposed  definition  of  “discharge 
monitoring  report”  Some  argued  that 
the  definition  should  allow  more 
flexibility  to  States  in  development  of  a 
form  for  reporting  of  self-monitoring 
results  by  permittees.  Other  commenters 
argued  that  EPA  standard  national 
forms  for  Discharge  Monitoring  Reports 
should  be  used  both  by  EPA  and  by 
approved  States.  EPA  was  persuaded  by 
the  latter  arguments  and  hu  changed 
the  definition  to  require  the  use  of 
standard  national  forms  by  both  EPA 
and  approved  NPDES  States.  This  «vill 
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facilitate  the  use  of  computer  systems 
designed  to  directly  read  and  analyze 
the  reported  information.  It  will  also 
increase  the  ability  of  all  program 
offices  within  EPA  to  share  such 
information.  EPA  will  provide  the  States 
with  preprinted  standard  forms  (States 
may  substitute  their  name,  logo,  etc.  on 
these  forms)  and  will  also  provide 
necessary  computer  software. 

§  122.3(t)  (Proposed  §  122.3(s)) 

Definition  of  “navigable  waters". 

The  definition  of  “navigable  waters” 
has  been  slightly  revised  to  clarify  its 
intent  and  scope,  but  the  basic  thrust 
and  coverage  remain  the  same  as  in  the 
proposed  rules. 

Some  commenters  suggested  that  EPA 
exclude  certain  types  of  impoundments 
of  navigable  waters  from  the  definition, 
such  as  holding  ponds,  cooling  ponds, 
and  closed  cycle  lagoons.  Under  some 
circumstances,  it  is  appropriate  to 
impound  navigable  streams  in  order  to 
create  a  cooling  pond  or  lake.  EPA  does 
not  mean  to  prohibit  this  practice  and 
applicable  regulations  specifically 
recognize  this  use  and  specify  where  it 
is  allowable  to  comply  with  technology- 
based  regulations.  For  example,  in  40 
CFR  §  423.11  (m)  and  (n).  the  terms 
“cooling  pond"  and  “cooling  lake"  are 
distinguished.  A  “cooling  pond"  may 
under  some  circumstances  be  navigable 
waters,  but  usually  is  not.  A  “cooling 
lake"  is  always  a  navigable  water.  Yet 
in  either  case  affluent  guidelines 
explicitly  recognize  some  circumstances 
in  which  it  is  appropriate  to  use  such 
impoundments  for  treatment.  (Compare 
40  CFR  §  423.13(1)(3)  with  40  CFR 
§  423.15(1)(2)).  These  are  exceptional 
cases,  however.  In  general,  the  Act's 
requirements  must  be  met  at  the  point  of 
discharge  into  navigable  waters. 

Some  commenters  suggested  that 
waste  treatment  systems  be  excluded 
from  the  definition  of  navigable  waters. 
EPA  disagrees  with  this  comment  where 
cooling  ponds  are  involved.  Such  ponds 
are  frequently  extremely  large  in  size 
and  some  harbor  fish  populations  which 
invite  recreational  uses.  If  such  ponds 
are  opened  for  recreational  use, 
recreational  users  of  the  previously  non* 
navigable  waters  could  be  exposed  to 
potentially  harmful  effects  where,  for 
example,  frsh  are  contaminated  and 
consumed  by  such  users.  EPA  believes 
this  use  should  remain  subject  to  control 
under  the  Act's  regulatory  provisions, 
and  that  such  broad  jurisdiction  is 
consistent  with  the  thrust  of  the  Act  and 
its  legislative  history. 

Use-by  industries  in  interstate 
commerce.  Some  controversy  has 
centered  around  the  question  of  what 


waters  are  defined  as  “waters  of  the 
United  States”  because  of  use  by 
industries  in  interstate  commerce  for 
industrial  piuposes.  The  Decision  of  the 
General  Counsel  No.  73  concluded  that 
the  definition  in  the  previous  regulations 
required  actual  use  by  an  industrial  user 
downstream  from  the  discharger.  Since 
there  were  no  users  downstream  from 
the  discharging  industry,  the  stream  in 
question  was  found  not  to  be  waters  of 
^e  United  States.  The  opinion  explicitly 
stated,  however,  that  it  was  based  upon 
the  regulations,  not  the  Act,  and  left 
open  the  question  whether  EPA  was  free 
to  adopt  a  broader  definition  tied  to  the 
susceptibility  of  the  stream  of  use  by 
industries  in  interstate  commerce. 

These  regulations  are  intended  to 
broaden  the  definition  of  waters  of  the 
United  States  in  the  manner  suggested 
by  Decision  No.  73.  Waters  will  be 
considered  to  be  waters  of  the  United 
States  not  only  if  they  are  actually  used.  • 
but  also  if  they  may  be  susceptible  to 
use,  for  industrial  purposes  by  industries 
in  interstate  commerce.  Thus  the 
regulations  now  focus,  not  on  the  nature 
of  the  stream’s  users,  but  on  the 
characteristics  of  the  stream  itself,  and 
it  will  no  longer  be  necessary  to  show 
actual  industrial  use  for  a  stream  to  fall 
within  the  definition. 

On  the  other  hand,  except  for  cooling 
ponds  which  meet  the  criteria  for 
“waters  of  the  United  States”  (such  as, 
for  example,  those  which  are  used  for 
fishing  or  other  recreational  purposes  by 
interstate  travelers),  EPA  agrees  with  a 
frequently  encountered  comment  that 
waste  treatment  lagoons  or  other  waste 
treatment  systems  should  not  be 
considered  waters  of  the  United  States. 
Accordingly,  the  definition  has  been 
revised  to  exclude  such  treatment 
systems. 

Moreover,  if  any  portion  of  a  stream  is 
used  or  susceptible  to  use  by  industries 
in  commerce,  the  entire  stream  is  waters 
of  the  United  States.  As  an  example, 
assume  that  three  industries  in 
interstate  commerce  (A,  B  and  C),  lie 
along  a  stream  which  flows  into  a  small 
lake  contained  entirely  on  the  property 
of  Industry  C,  and  frt)m  which  there  is 
no  outflow.  Industries  A  and  B  are 
upstream  of  Industry  C.  All  three  use  the 
stream  for  industrial  purposes  and 
discharge  effluent  into  the  stream.  The 
stream  is  waters  of  the  United  States 
because  it  is  used  by  industries  in 
interstate  commerce.  All  three  industries 
require  NPDES  permits,  including 
Industry  C,  even  though  there  is  no  user 
downstream  frt)m  Industry  C.  The 
question  of  actual  or  potential  use 
downstream  frt>m  the  discharger 
(Industry  C)  is  not  relevant  to  the 


determination,  since  the  character  of  the 
stream  as  a  whole  is  clearly  such  as  to 
be  susceptible  to  use  by  an  industry  in 
interstate  commerce. 

§§  122.3  (u)  and  (v)  (proposed  §  122.3(1)) 
Definition  of  “new  sources  and  new 
dischargers". 

Some  commenters  objected  to  the 
definition  of  new  source  in  the  proposed 
regulations,  particularly  th?  120-day 
limit  in  paragraph  (t)(l)(ii)  for  the 
promulgation  of  proposed  standards. 
These  commenters  pointed  out  that  the 
120-day  limit  for  promulgation  of 
standards  was  not  part  of  the  statutory 
definition  of  new  sources  in  section  306 
of  the  Act  and  so  went  beyond  proper 
EPA  authority.  EPA  believes  that  the 
definition  of  new  source  in  section  306 
of  the  Act  must  be  read  in  the  context  of 
section  306  in  its  entirety.  Section 
306(b)(1)(B)  contemplates  the 
promulgation  of  new  source 
performance  standards  within  120  days 
of  proposal.  See  Decision  of  the  General 
Counsel  No.  71.  Read  together  with  the 
definition  in  section  306(a)(2),  this 
section  supports  the  language  of  both 
the  proposed  and  final  regulation. 
Further,  there  is  also  an  overriding 
policy  in  support  of  the  120-day 
limitation;  since  construction  of  a  source 
to  meet  new  source  performance 
standards  can  only  proceed  in  a 
meaningful  way  if  final  standards  are 
available,  any  inequities  which  may 
result  frx}m  EPA  failure  to  promulgate 
standards  within  120  days  of  proposal 
are  resolved  by  the  language  of  section 
306(d).  A  source  which  falls  outside  the 
new  source  definition  but  is  a  new 
discharger  and  commences  construction 
after  October  18, 1972,  may  gain  the 
benefit  of  the  new  source  protection 
period  by  satisfying  the  requirements  of 
section  306(d).  See  preamble  discussion 
of  S  122.47(d). 

A  number  of  commenters  objected  to 
the  use  of  the  definition  of  “new 
discharger”  in  proposed  §  122.3(t)(2) 
(now  §  122.3(v)).  'They  argued  the 
definition  would  automatically  require  a 
new  permit  when  a  discharger  ceased 
operation  during  the  term  of  the  permit, 
liiey  also  suggested  the  definition  could 
be  read  to  impose  new  source 
performance  standards  on  a  discharger 
which  recommences  operation  after 
terminating  a  discharge.  EPA  has 
revised  the  definition  of  "new 
discharger”  in  response  to  these 
comments.  The  term  now  applies  only  to 
a  genuinely  new  source  of  ^scharge  but 
which  is  not  a  “new  source”  as  defined 
in  section  306  of  the  Act  because 
applicable  performance  standards  have 
not  been  issued.  The  final  regulations 
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continue  to  require  that  new  dischargers 
meet  applicable  standards  and 
limitations  upon  commencement  of 
discharge,  and  identify  most  of  these 
sources  as  eligible  under  section  306(d) 
of  the  Act  and  i  122.47(d)  for  the  ten 
year  protection  foom  more  stringent 
standards  of  performance. 

EPA  does  not  intend  to  require  a  new 
permit  automatically  when  a  discharge 
ceases.  Many  permits  cover  facilities 
which  in  the  normal  course  of  their 
operations  cease  and  recommence 
discharge.  Their  permits  do  not  lapse 
when  they  cease  discharging.  However, 
the  proposed  rules  were  intended  to 
require  a  source  which  shuts  down 
(including  those  which  do  so  in  order  to 
escape  a  statutory  deadline  or  other 
requirement)  to  meet  all  applicable 
standards  and  limitations  upon 
recommencement  of  discharge.  This 
requirement  is  now  contained  in 
f  122.1^cK3). 

Definitions  of  Application,  Discharge 
Monitoring  Report,  New  Source/ 
Environmental  Questionnaire  and 
Permit.  Proposed  $  122.3  referenced 
Appendices  A,  B,  C  and  D  which  were  to 
contam  copies  of  the  application  form, 
permit  fmmat  new  source/ 
environmental  questionnaire  and 
discharge  monitoring  reports, 
respectively.  These  Appendices  have 
been  delet^  from  the  ^al  regulations 
pending  completion  of  these  forms.  They 
will  be  published  at  a  later  date. 

A  new  Appendix  A  has  been  added 
which  is  a  redesignatimi  and  redivision 
of  the  industrial  categories  appendix 
contained  in  former  regulations 
promulgated  on  May  23, 1978  and 
December  11, 1978  (see  Table  I  of  this 
preamble).  Ihe  Appendix  has  been 
revised  to  conform  to  the  modified 
settlement  agreement  approved  by  the 
District  Court  and  issued  on  March  9. 
1979,  in  NRDC  v.  Castle  (which  modifies 
the  NRDC  v.  Train  8  ERC  2120  (D D.C 
1976],  settlement  agreement  of  June  8, 
1976).  Additional  time  after  the  issuance 
date  for  effluent  limitations  guidelines 
under  the  consent  decree  has  been 
added  to  allow  for  processing  of 
permits.  This  Appendix  will  be  updated 
from  time  to  time  if  further  modifications 
are  made. 

New  Definitions.  In  response  to 
comments  requesting  definitions  for 
additional  terms,  EPA  has  included 
several  new  definitions  in  the  final 
regulations. 

A  definition  of  “publicly  owned 
treatment  works"  (“POTWs”) 

(§  122.3(bb))  has  b^n  added  which  is 
consistent  with  the  definition  of  POTW 
found  in  other  EPA  regulations,  eg.,  40 
CFR  i  403 J(m). 


A  definition  of  “Direct  discharge” 

(f  122.3(h))  has  beexi  added  which  states 
that  this  term  means  the  discharge  of 
pollutants. 

The  term  “Director"  (|  122.3(i))  has 
been  changed  to  include  botii  the 
Regional  Administrator  and  the  State 
Director,  as  appropriate.  Generally,  the 
use  of  die  term  Director  means  that  the 
regulation  is  applicable  to  both  EPA  and 
approved  States.  The  terms  “Regional 
Administrator"  (|  122.3(cc)). 
“Enforcement  Division  Director” 

(§  ii22.3(n))  and  “State  Director” 

(§  122.3(ii))  are  now  used  only  where  the 
regulation  addresses  an  action  that  is 
unique  to  one  of  those  people.  This 
change  in  the  use  of  the  term  “Director" 
necessitated  the  addition  of  a  new  term, 
“State  Director"  which  is  the  same 
definition  as  was  found  fiir  “Director”  in 
proposed  { 122.3(h}. 

A  definition  of  “process  waste  water" 
(§  122.3(aa))  has  been  added  which 
restates  the  definition  found  in  40  CFR 
§  401.11(q). 

§  12Z4  Exclusions.  . 

Some  commenters  diou^t  proposed 
S  122.4(a)(1)  over-stepped  EPA’s 
statutory  authority  to  control  vessels 
when  “operating  in  a  capacity  other 
than  a  vessel.”  Commenters  felt  that  the 
language  in  section  502(12}(B)  of  the  Act 
which  defines  “discharge  of  a  pollutant" 
as  “any  addition  of  any  pollutant  to  the 
waters  of  the  contiguous  zone  or  the 
ocean  from  any  point  source  other  than 
a  vessel  or  otiwr  floating  craft,  ” 
(emphasis  added)  precluded  regulating 
mining  vessels  as  point  sources.  The  Act 
does  not  define  “vessels  or  other 
floating  craft",  but  it  appears  that  those 
terms  i^er  to  transportation  vessels. 
The  legislative  history  of  the  Federal 
Water  Pollution  Control  Act 
Amendments  of  1972  (FWPCA)  and  the 
Marine  Protection  Research  ai^ 
Sanctuaries  Act  (MPRSA)  of  the  same 
year,  indicated  that  all  ocean  discharges 
within  the  jurisdiction  of  the  United 
States  were  to  be  regulated  by  EPA 
under  one  Act  or  the  otiier.  As  the 
-  Senate  Public  Works  Committee  noted 
on  the  FWPCA: 

Coupled  with  the  provisions  in  the  bill 
reported  by  the  Committee  on  Public  Works, 
the  bill  to  be  reported  from  the  Commerce 
Committee  (la.,  the  MPRSA]  should  enable 
the  United  States  to  have  complete  and 
integrated  regulation  of  the  disposal  of 
pollutants  into  all  waters  and  over  all 
sources  of  pollutants  subject  to  its 
jurisdictioa  {emphasis  added/  See  A 
Legislative  History  of  the  Water  Pollution 
Control  Act  Amendments  of  1972,  Senate 
Committee  on  Public  Works,  93d  Cong.,  Ist 
sess.  (1973)  at  1482  (hefeafter  FWPCA  Legis. 
Hist). 


Hence,  if  tiie  commenters  are  right, 
the  MI^(SA  or  Ocean  Dumping  Act 
would  require  permits  for  temporarily 
fixed  drilling  vessels,  ocean  mining 
dredge  ships  or  processing  vessels. 

We  believe  the  greater  weight  of 
authority  points  to  the  fact  that  similar 
structures  should  be  treated  similarly, 
i.e.,  an  oil  platform  at  sea  and  an  oil 
platfoim  that  is  temporarily  anchored  to 
the  bottom  of  the  sea  should  have  to 
meet  the  same  requirements  under  the 
same  Act  Similarly  a  deepsea  mining 
processing  ship  should  have  the  same 
requirements  as  an  onshore  processing 
plant  discharging  into  the  ocean.  It 
appears  the  exception  in  section 
5()2(12)(B)  was  intended  solely  to 
exclude  redundant  authority  over  ocean 
dumping  under  NPDES  and  the  Ocean 
Dumping  Act. 

The  Clean  Water  Act  clearly  is  better 
designed  to  regulate  routine  industrial 
discharges.  The  industry-by-industry 
approach  required  for  effluent  limitation 
guidelines  under  the  Act  is  more  attuned 
to  handling  discharges  from  these  two 
industries  than  the  Ocean  Dumping  Act 
since  the  Ocean  Dumping  Act  requires 
extensive  studies  aimed  at  finding 
alternatives  to  ocean  discharges. 

Regular  sewage  discharges  frt>m 
vessels  are  still  regulated  by  the  Coast 
Guard  und^  section  312  of  the  Act. 
Paragraph  122.4(aXl)  is  aimed  at 
industrial  processes  that  occur  at  sea. 

Many  commenters  objected  to  the 
comment  after  f  122.4(a)(2)  in  the 
proposed  regulations  regaining  the 
relationship  of  section  402  and  404 
permits,  which  incorporated  the 
“primary  purpose"  test  presently  stated 
in  Corps  of  Engineers  regulations  for 
section  404  permits,  33  CFR  {  323.2(m). 
These  commenters  objected  to  the 
vagueness  of  the  comment  and  to  the 
implication  that  both  a  section  402  and  a 
section  404  permit  could  be  required  for 
the  same  activity.  This  comment  has 
been  deleted  because  the  Agency  is 
currently  reviewing  its  position  on  the 
overlap  between  section  402  and  404 
permits.  Part  of  this  Agency  review 
involves  a  draft  policy  document 
concerning  die  applicability  of  the 
NPDES  program  to  the  disposal  of  solid 
waste  in  waters  of  the  United  States. 
Since  Agency  policy  was  not  resolved  at 
the  time  of  publication  of  these  final 
regulations,  no  resolution  or  further 
clarification  is  now  appropriate. 

Many  commenters  objected  to' the 
restriction  contained  in  §  122.4(a)(3)  of 
the  proposed  regulations  that  limited 
that  exclusion  to  indirect  dischargers  as 
defined  in  1 122.3(o)  of  die  proposed 
regulations.  Although  { 122.4(a)(3]  has 
been  retained  without  change,  these 
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comments  have  been  reviewed  in 
conjunction  with  comments  submitted 
on  proposed  fi  122.3(1)  (definition  of 
“discharge  of  pollutant").  For  further 
details,  sec  preamble  discussion  on 
proposed  §  122.3(j). 

Many  commenters  objected  to  the 
comment  after  §  122.4(a)(4),  pertaining 
to  the  exclusion  of  irrigation  return 
flows,  as  being  beyond  EPA  authority. 
Comments  under  this  section  were 
considered  in  conjunction  with  those 
received  under  proposed  §  122.3(j) 
(discharge  of  pollutant),  §  122.45 
(separate  storm  sewers),  and  §  122.46 
(silvicultural  activities).  The  comment 
has  been  deleted  and  changes  have 
been  made  in  §  122.46  which  address 
many  of  the  concerns  raised  by 
commenters. 

§  122.5  Signatories. 

Many  commenters  objected  to  the 
proposed  revision  of  §  122.5,  which 
required  that  ail  permit  program  forms 
be  signed  by  a  principal  executive 
officer  of  a  level  of  at  least  vice 
president  for  a  corporation,  or  by  an 
equivalent  level  official  for  partnerships 
or  for  public  facilities.  This  section  has 
been  changed  to  require  that  only  permit 
applications  must  be  signed  by  a 
principal  executive  officer  or  equivalent 
official.  Other  permit  program  forms 
may  be  signed  by  a  duly  authorized 
representative  of  the  appropriate  official 
so  long  as  the  authorized  representative 
is  responsible  for  the  overall  operation 
of  the  discharging  facility,  and  the 
authorization  is  made  in  writing. 

Further,  the  signatory  may  rely  on  the 
representations  of  the  person 
immediately  responsible  for  obtaining 
the  information  in  the  document  when 
certifying  to  its  accuracy,  etc.  This 
change  will  ease  the  paperwork  burden 
upon  the  regulated  community,  while  at 
the  same  time  providing  an  equal  degree 
of  legal  accountability  on  the  part  of  the 
principal  executive  officer  or  equivalent 
level  official.  By  authorizing  a 
representative  to  sign  other  permit 
program  forms,  the  responsible  official 
does  not  lose  legal  accountability  for  the 
accuracy  of  the  information  that  is 
submitted. 

§  122.10  Application  for  a  permit. 

A  number  of  commenters  were 
concerned  about  the  intent  of  proposed 
§  122.10(b)  regarding  enforcement 
against  persons  currently  discharging 
without  a  permit  who  have  applied  for, 
but  have  not  yet  received,  an  NPDES 
permit.  In  response,  EPA  has  deleted 
this  section.  However,  EPA  wishes  to 
clarify  its  enforcement  policy  with 
regard  to  existing  dischargers  who  have 


submitted  timely  and  sufficient 
applications  for  an  initial  NPDES  permit, 
and  have  otherwise  proceeded  in  good 
faith,  but  have  not  yet  received  a  permit 
Ihrou^  no  fault  of  their  own.  In  those 
oases,  these  dischargers  will  not  be 
subject  to  enforcement  action  by  EPA 
for  discharging  without  a  permit. 

EPA  has  also  placed  the  requirements 
of  proposed  §  124.11(b)  and  (c)  into 
§  122.10  so  that  all  the  requirements 
relating  to  permit  application  will  be 
contained  in  one  section. 

Many  commenters  objected  to  the' 
requirement  in  proposed  §  124.11(b)(3) 
and  (c)  for  submitting  applications  180 
days  before  the  present  permit  expired 
(180  days  before  the  discharge)  when 
there  is  no  concomitant  requirement  on 
the  issuing  authority  to  issue  a  permit  in 
a  resonable  time.  Because  of  the 
significant  resource  restraints  on  States 
and  EPA,  it  may  not  be  possible  to  issue 
permits  to  all  applicants,  especially 
minor  dischargers,  in  a  set  time  period. 
Although  the  statute  requires  a  permit 
for  a  lawful  discharge  of  pollutants,  the 
fact  a  discharger  is  without  a  permit  due 
to  the  lack  of  action  by  the  issuing 
authority  will  weigh  heavily  against  the 
instituting  of  enforcement  actions. 

S  122.12  Duration  and  transferability. 

Some  commenters  suggested  that  the 
five  year  limit  for  permit  terms  be 
extended  to  ten  years  for  new  sources. 
While  new  sources  and  certain  new 
dischargers  may  qualify  for  a 
“protection  period"  from  any  more 
stringent  standards  of  performance 
under  section  306(d)  of  the  Act  the  five 
year  permit  term  is  an  express  statutory 
requirement  and  cannot  be  altered 
through  these  regulations.  However, 
permits  may  be  continued  under  the 
Administrative  Procedure  Act  (APA) 
where  the  applicant  has  submitted  a 
timely  application  for  renewal  and  EPA 
has  been  unable  to  process  the 
application.  See  §  122.12(b). 

Several  comments  were  also  received 
on  proposed  {  122.12(c)  (now 
S  122.12(d)),  which  established 
requirements  for  transfer  of  permits. 
Many  of  these  comments  objected  to  the 
required  approval  by  the  permitting 
authority  prior  to  transfer,  arguing  (1) 
restraint  of  trade  and  (2)  increase  of 
paperwork.  EPA  does  not  agree  with  the 
first  argument  but  does  agree  with  the 
second.  Accordingly,  paragraph  (d)  has 
been  revised  to  make  transfer  approval 
automatic  within  30  days  unless  action 
is  taken  by  the  Director.  The  Director’s 
option  to  require  a  new  application  for 
permit  reissuance  or  modification,  as 
well  as  the  requirement  for  a  written 
agreement  between  the  transferor  and 


hnnsferee  specifying  transfer  of  liability 
has  been  retained. 

A  new  section,  S  122.12(c)  has  been 
added  which  substantially  incorporates 
the  requirements  of  former  i  124.46 
(Conqjliance  with  1984  Treatment 
DeadUnas  for  Discharges  of  Toxic 
Pollutants  43  FR  58066).  Some  of  the 
requirements  originally  in  former 
§  124.46,  (e.g.,  the  permit  must 
incorporate  “[a]ny  other  terms  and 
conditions  necessary  to  carry  out  the 
provisions  of  the  Act")  have  not  been 
repeated  in  new  S  124.12(c)  because 
they  €U'e  elsewhere  in  Part  122. 

EPA  has  moved  proposed  §  122.33  to 
§  122.12(b)  because  “extension  of 
expiring  permits”  is  more  logically  dealt 
with  in  this  section  on  permit  duration. 

In  porposed  S  122.33,  ^A  indicated  that 
expiring  permits  could  be  “extended" 
under  5  U.S.C.  section  558(c)  (section 
9(c)  of  the  APA.  For  clarity  EPA  has 
substituted  the  terms  “continuation"  or 
“continued"  for  “extension”  or 
“extended,”  since  the  APA  does  not  use 
the  terms  "extension”  or  extended.” 

Proposed  S  122.33(a} — Many 
commenters  objected  to  the  restrictions 
in  proposed  $  122.33(a)  for  automatic 
continuations,  arguii^  that  the  only 
restriction  provided  by  the  APA  for 
automatic  continuation  is  “timely  and 
sufficient  application  for  a  renewal.” 
Some  commenters  suggested  deletion  of 
the  requirement  that  the  delay  in  permit 
issuance  not  be  caused  by  actions  of  the 
permittee  (proposed  $  122.33(a)(2)). 
Other  commenters  suggested  revising 
the  requirement  to  provide  that  requests 
for  evidentiary  hearings  do  not 
constitute  a  delay  caused  by  the 
permittee. 

In  response  to  these  comments,  EPA 
has  deleted  proposed  S  122.33(a)(2)  fi-om 
the  final  regulations,  but  believes  that 
delays  caused  by  the  permittee  may  in 
some  cases  render  a  permit  application 
“untimely.”  Proposed  §  122.33(a)(3)  (now 
S  122.12(b)(l)(ii))  restricts  permit 
continuation  to  instances  where  the 
Regional  Administrator  is  unable  to 
issue  a  new  permit  before  the  expiration 
date  of  the  old  permit.  This  provision 
_has  been  retained  but  it  is  intended  only 
to  implement  the  requirement  of  section 
558(c)  that  there  be  no  final  Agency 
determination  on  an  application,  and  not 
to  restrict  the  applicability  of  section 
558(c). 

S  122.33(c)— Proposed  §  122.33(c)(2) 
(now  §  122.12(b)(3))  indicated  that  a 
permit  continuation  could  be  denied  by 
the  Enforcement  Division  Director  when 
the  permittee  was  not  in  compliance 
with  the  expiring  permit.  Many 
commenters  contended  that  such  a 
denial  is  not  authorized  by  the  APA. 


32861 


Federal  Register  /  Vol.  44.  No.  Ill  /  Thursday.  June  7,  1979  /  Rules  and  Regulations 


EPA  agrees  and  has  redrafted 
$  122.12(b)(3)(iii)  accordingly.  However, 
if  the  Regional  Administrator  makes  a 
final  determination  to  deny  an 
application  for  permit  reissuance, 
section  558(c)  is  by  its  terms  no  longer 
applicable,  and  the  dischat^er  is  subject 
to  enforcement  action  for  discdiarging 
without  a  permit. 

Several  commenters  questioned  the 
applicability  of  this  section  to  permits 
iss\ms  by  EPA  in  NPDES  States  before 
the  State  program  was  approved.  In 
response  to  this  question,  $  122.12(b)(4) 
clarifies  that  although  §  122.12(b)  does 
not  apply  where  EPA  originally  issued 
the  permit  but  an  NPDES  State  is  now 
the  permit  issuing  authority.  States  may 
continue  the  State-issued  permit  if  so 
authorized  under  State  law. 

§  122.13  Prohibitions. 

§  122.13(b} — Several  commenters 
expressed  concern  over  the  role  of  State 
certification  in  the  permit  issuance 
process.  This  issue  is  addressed  more 
directly  in  the  preamble  discussion  of 
Part  124,  Subpart  C. 

§  See  the  preamble 

discussion  to  §  123.23  for  a  discussion  of 
EPA’s  authority  to  object  to  the  issuance 
of  State-issued  permits  under  section 
402(d)  of  the  Act.  ^ 

§  122.13(i} — In  response  to  a  number 
of  comments,  §  122.13(i)  has  been 
modified.  This  section  has  been  changed 
to  clarify  that  only  a  new  source  or  a 
new  discharger  into  a  water  quality 
segment  (as  defined  in  40  CFR 
§  130.20(o)(l))  must  demonstrate  that 
there  are  sufficient  pollutant  load 
allocations  to  allow  the  discharge  and 
that  the  facility  is  entitled  to  these 
allocations.  The  proposal  applied  to  all 
new  sources  or  new  dischargers, 
including  those  to  an  effluent  limitation 
segment  (as  defined  in  40  CFR 
§  130.20(a)(2)).  However,  upon  review  of 
the  comments,  the  Agency  determined 
that  the  requirement  was  appropriate 
only  in  water  quality  segments. 

S  122.14  Conditions  applicable  to  all 
permits. 

$  122.14(a)— Vn\s  section  in  the 
propotsed  regulations  (the  permit  as  a 
limited  authorization  to  discharge) 
received  the  greatest  number  of 
comments.  Many  of  these  comments 
pointed  out  the  difficulty  of  analyzing 
the  effect  of  paragraph  (a)  without  the 
benefit  of  reviewing  the  application  form 
to  which  it  is  tied.  The  Agency  agrees 
with  these  comments.  As  a  result,  the 
substantive  requirements  of  paragraph 
(a)  are  reserved  in  these  final 
regulations  and  will  be  reproposed, 
together  with  publication  of  a  draft 


application  form,  in  the  summer  of  1979. 
In  conjunction  with  the  application  form ' 
revision,  the  Agency  is  also  examining 
the  overall  permit  scheme,  including  use 
of  the  application  data,  monitoring 
requirements,  enforcement,  the 
relationship  of  the  application  to  section 
311  and  other  such  considerations. 

Although  paragraph  (a)  is  withdrawn 
and  reserved  for  reproposal,  a  comment 
has  been  inserted  in  its  place  to 
reemphasize  the  Agency’s  commitment 
to  moving  towards  the  national  goal  of 
the  elimination  of  the  discharge  of 
pollutants  as  stated  by  section  101(a)(1) 
of  the  Act.  It  is  no  longer  acceptable  for 
a  discharger  to  disclaim  responsibility 
for  being  aware  of  the  impact  of  its 
discharges  upon  human  health  and  upon 
the  environment.  The  Agency,  therefore, 
expects  each  applicant  to  discharge 
pollutants  only  in  accordance  with  its 
application  and  permit 

Many  comments  on  this  paragraph 
discussed  the  difficulty  of  its 
implementation.  In  its  ongoing 
development  of  a  new  application  form, 
the  Agency  is  addressing  many  of  the 
major  concerns  expressed,  and 
commenters  will  have  an  opportunity  to 
raise  these  issues  when  the  Agency 
proposes  its  revised  approach  this 
summer. 

§  122.14(b)— The  language  of 
S  122.14(b)  has  been  slmrtened  to 
eliminate  superfluous  langyage.  The 
substance  remains  unchanged. 

§  122.14(d) — Several  commenters 
argued  that  permits  should  only  be 
modified  to  incorporate  section  307(a) 
standards  or  prohibitions  where  the 
pollutant  has  been  found  to  be  injurious 
to  health.  However,  the  Agency  is  not 
empowered  to  ignore  the  criteria  of 
section  307(a).  which  include  toxicity, 
persistence,  degradability,  and  the  effect 
on  organisms  in  waters.  When  a 
standard  is  promulgated  under  section 
307(a)  to  establish  these  criteria,  it 
should  be  incorporated  into  the  permit. 
However,  wheie  a  standard  under 
section  307(a)  controls  a  pollutant 
identified  as  injurious  to  health,  it  is 
effective  and  enforceable  whether  or  not 
incorporated  into  permits  and  must  be 
complied  with  by  the  time  set  forth  in 
the  promulgated  standard. 

Many  commenters  were  concerned 
that  modification  proceedings  to 
conform  the  permit  to  a  toxic  effluent 
standard  or  prohibition  might  also  open 
other  permit  conditions  to  modification. 
Such  a  result  is  contrary  to  this 
paragraph’s  express  language.  Other 
terms  and  conditions  may  be  modified 
only  in  accordance  with  S  122.31. 

lihe  comment  to  $  122.14(d)  has  been 
expanded  to  indicate  that  when  the  new 


NPDES  application  form  becomes 
available,  this  paragraph  will  be 
reproposed  to  require  submission  of  a 
new  application  or  partial  application  as 
part  of  the  modification  proceedings  of 
this  paragraph. 

S  122.14(e) — ^Many  commenters 
objected  to  the  requirement  that 
permittees  notify  Ae  Director  of  process 
changes  or  other  modifications  which  do 
not  result  in  permit  violations.  In 
response,  this  paragraph  has  been 
revised  to  require  only  notification  of 
activities  which  would  constitute  cause 
for  permit  modification  or  revocation 
and  reissuance.  This  requirement,  as 
revised,  is  necessary  because  process  or 
other  changes  may  result  in  significant 
discharges  of  pollutants  which  are  not 
limited  by  the  permit.  Upon  receipt  of 
notification  under  this  paragraph,  the 
Director  can  require  further  information 
on  a  new  application  which  may  either 
justify  permit  modification  or  indicate 
that  no  modification  is  necessary. 

Several  othar  commenters  expressed 
concern  that  this  paragraph  would 
require  daily  notifications  as  a  result  of 
variability  in  their  discharges.  As  noted 
in  the  above  discussion,  this  paragraph 
has  been  revised  and  should,  therefore, 
minimize  any  potential  problems 
presented  by  waste  stream  variability. 

§  122.14(f) — In  response  to  comments, 

§  122.14(f)  has  been  revised.  As  revised, 
EPA  believes  this  provision  is  consistent 
with  the  Supreme  Court’s  decision  in 
Marshall  v.  Barlow’s  Inc.,  436  U.S.  307, 
(1978). 

§  122.14(g) — Several  commenters 
expressed  doubts  whether  EPA  is  legally 
authorized  to  require  proper  operation 
and  maintenance  of  facilities  and 
systems,  including  requirements  such  as 
effective  management  of  treatment 
facilities  and  adequate  staffing  and 
training.  Such  requirements  are  clearly 
authorized  by  section  402(a)(2)  of  the 
Act,  which  requires  the  Administrator  to 
prescribe  conditions  in  permits  which 
will  assure  compliance  with  the 
requirements  of  section  402(a)(1). 

§  122.14(h) — h  number  of  commenters 
questioned  Ae  need  to  report  “minor” 
noncompliance  under  §  122.14(h)  within 
24  hours  of  becoming  aware  of  the  ^ 
noncompliance.  They  felt  that  the 
Discharge  Monitoring  Reports  (DMR) 
under  §  122.22  provide  a  sufficiently 
prompt  method  of  notification.  EPA 
agrees  that  in  instances  of  “minor” 
noncompliance  the  DMR  does  provide  a 
sufficiently  prompt  method  of 
notification  and  has  revised 
S  122.14(h)(2)(iii)  to  reflect  this.  In 
response  to  comments,  we  have  also 
revised  8  122.14(h)(2)(i)  to  require  24 
hour  reporting  only  for  violations  of 
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discharges  containing  the  toxic 
pollutants  limited  by  toxic  pollutant 
effluent  standards  under  section  307(a) 
(e.g.,  Aldrin/dieldrin,  Endrin. 

Toxaphene,  Benzidene,  Polychlorinated 
Biphenyls  and  DDT/DDD  and  DDE).  In 
addition  a  new  $  122.14(h)(2)(ii)  has 
been  added  which  gives  the  Director  the 
discretion  to  require  24-hour  and/or 
five-day  reporting  in  a  permit  for  other 
noncomplying  discharges  which  may 
pose  health  problems  (e.g.,  section  311 
substances).  The  purpose  of  such 
prompt  reporting  is  to  enable  the 
permitting  authority  to  use  the 
information  to  make  a  case-specific 
detennination  of  the  severity  of  the 
violation,  its  possible  environmental 
effects  and  mitigation  possibilities. 

The  majority  of  the  commenters  were 
concerned  with  the  difficulty  in 
providing  the  required  noncompliance 
information  within  24  hours.  Several 
commenters  stated  that  the 
determination  of  corrective  measures 
may  in  some  cases  take  longer  than  24 
hours  to  develop.  As  stated  earlier,  this 
24-hour  requirement  is  now  mandatory 
for  only  certain  instances  of 
noncompliance.  While  EPA  expects 
these  dischargers  to  formulate  a  plan  of 
action  for  correcting  the  situation  within 
24  hoiu^  of  a  violation,  such  plan  may 
indicate  various  options  for  corrective 
action.  It  is  necessary,  however,  that  the 
best  possible  information,  including 
notice  of  the  noncompliance,  be 
provided  to  the  permitting  authority 
within  24  hours  of  the  time  that  the 
permittee  was  aware  of  the 
noncompliance  so  as  to  enable  any 
action  necessary  to  prevent  a  crisis, 
such  as  contamination  of  a  downstream 
drinking  supply. 

Many  commenters  requested  that  the 
term  “becoming  aware"  be  more 
precisely  defined.  This  language  has  not 
been  changed  because  it  was  intended 
to  cover  "awareness”  based  on  any  or 
all  sources  of  information  such  as 
analysis,  measurement  or  observation. 

Some  commenters  felt  that  the  five- 
day  requirement  for  submission  for 
written  information  might  not  be  long 
enough  if  a  corporate  vice  president 
must  sign  a  letter,  under  the 
requirements  of  §  122.5.  This  situation 
has  been  addressed  in  changes  to 
§  122.5,  which  now  allows /or  the 
delegation  of  such  responsibilities  and 
through  changes  to  §  122.14(h](iii) 
discussed  earlier. 

•  §  122.14(i} — ^The  language  of  S  122.14(i) 
has  been  shortened  to  eliminate 
superfluous  language  but  the  substance 
remains  unchanged. 

Proposed  §  122.14(j} — The  substance 
of  this  section  has  been  moved  to  Part 


125,  Subpart  A.  The  requirement  that 
permits  to  POTWs  include  sewage 
sludge  disposal  conditions  under  section 
405  has  been  moved  to  8 122.15(h).  Many 
commenters  objected  to  the  prohibition 
against  discharge  of  solids,  sludges, 
filter  backwash  or  pollutants  removed  in 
the  course  of  treatment  or  control  of 
wastewaters.  However,  to  allow 
discharge  of  substances  which  have 
been  removed  by  treatment  systems 
would  result  in  circumvention  of  the 
Act’s  requirements  for  limiting  discharge 
of  those  substances  which  can  be 
removed  by  the  treatment. 

8  122.14(j) — Some  commenters  argued 
that  halting  or  reducing  production  as 
required  in  proposed  8  122.14(k)  (now 
8  122.14(j))  may  cause  greater 
environmental  harm  than  continuation 
of  production.  The  Agency  believes  that 
the  pollution  problems  which  may  occur 
as  a  result  of  shutdown  and  startup  will 
generally  be  less  severe  than  those 
characteristic  of  situations  of  continual 
noncompliance.  Rather  than  require  the 
Director  to  decide  immediately  in  each 
case  whether  the  environmental  harm 
caused  by  shutdown  or  reduction  might 
be  greater  than  that  caiued  by  continual 
noncompliance,  the  requirements  of  this 
subsection  have  been  retained.  It  should 
also  be  noted  that  paragraph  (j)  is  not  as 
harsh  as  some  commenters  have 
indicated,  since  it  is  modified  somewhat 
by  the  upset  and  bypass  provisions. 

8  122.14(k) — In  response  to  comments, 
the  bypass  provision  (proposed 
8  122.14(1))  has  been  redrafted  for 
clarity.  Many  commenters  stated  that 
the  bypass  notification  requirements 
were  impractical  and  internally 
inconsistent.  The  provision  has  been 
modified  to  require  permittees  to  submit 
notice  within  24  hours  of  becoming 
aware  of  the  bypass  in  those 
circtimstances  where  the  necessity  for  a 
bypass  cannot  be  anticipated.  Where 
the  need  for  a  bypass  is  known  in 
advance,  the  permittee  must  now  submit 
a  request  for  approval  at  least  10  days 
before  the  anticipated  event 

Several  commenters  stated  that  it  was 
inappropriate  for  the  Agency  to  limit 
bypasses  to  situations  where  there  is  a 
risk  of  “serious"  injury.  This  provision 
has  been  modified  to  apply  where  there 
is  a  risk  of  “personal"  injury. 

Commenters  objected  to  the  statement 
that  treatment  facilities  should  generally 
be  constructed  with  redundant  or 
backup  equipment  This  comment  was 
merely  intended  to  note  that  proper 
engineering  practices  often  involve  the 
use  of  redundant  or  backup  systems  for 
equipment  such  as  pumps  or  power 
supplies.  Such  practice  can  eliminate 
any  noncompliance  during  periods  of 


equipment  malfunction  or  maintenance. 
TUs  comment  has  been  modified  to 
clarify  that  the  pemitting  authority  will 
take  into  accoimt  whether  the  bypass 
involved  regular  preventive 
maintenance  for  which  backup 
equipment  should  have  been  available. 

Several  commenters  stated  that 
bypasses  should  be  authorized  during 
periods  of  preventive  or  corrective 
maintenance.  However,  in  most  cases 
waste  treatment  facilities  should  be 
designed  with  redundant  equipment  and 
with  sufficient  storage  capacity  such 
that  bypassing  is  not  necessary  during 
periods  of  maintenance.  The  bypass 
provision  is  intended  to  provide  relief 
fax)m  permit  limitations  during  unusual 
circumstances;  it  is  not  intended  to 
allow  limitations  to  be  routinely 
exceeded. 

Some  commenters  objected  to  the 
requirement  that  the  public  be  afforded 
an  opportunity  to  comment  on  requests 
for  bypasses.  However,  the  Agency 
believes  that  the  critical  review  offered 
by  die  public  is  a  useful  element  of  the 
system. 

Many  commenters  argued  that 
economic  loss  caused  by  delays  in 
production  should  be  included  in  the 
definition  of  severe  property  damage. 
After  serious  consideration,  the  Agency 
has  rejected  this  position.  Except  in 
limited  cases,  the  Clean  Water  Act  does 
not  authorize  noncompliance  with 
effluent  limitations  because  of  the  cost 
to  an  individual  facility.  Where  effluent 
limitations,  which  include  consideration 
of  the  cost  of  operation  of  waste 
treatment  facUities,  have  been  properly 
established,  a  source  must  either  comply 
or  close.  Nonetheless,  this  section 
provides  for  the  authorization  of 
intentional  bypass  where  failure  to 
bypass  woidd  result  in  severe  property 
damage.  In  most  cases  this  damage 
would  be  to  the  treatment  facility  itself: 
thus,  failure  to  allow  bypass  would 
jeopardize  future  adequate  treatment.  In 
the  oil  and  gas  production  industry, 
severe  property  damage  includes 
permanent  loss  of  oil  which  might  result 
if  a  well  were  to  be  shut  in.  For  electric 
generating  facilities,  curtailing 
production  might  risk  substantial 
property  loss  to  users  of  the  electricity. 
In  all  of  these  cases  consideration 
beyond  the  economic  loss  to  the 
permittee  warrant  a  bypass. 

Further,  although  permittees  may  be 
required  to  limit  production  rather  than 
exceed  limitations,  this  risk  can  be 
minimized  by  the  prudent  use  of  back-up 
equipment  and  the  capacity  to  store 
untreated  wastes  during  periods  of 
maintenance.  The  Agency  will  consider 
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the  reasons  for  noncompliance  in 
exercising  its  discretion  to  enforce. 

S  122.14(1)— hi  response  to  comments, 
the  upset  provision  (proposed 
§  122.14(m))  has  been  redrafted  for 
clarity.  Many  commenters  also  noted 
that  proposed  subparagraph  (m)(2) 
provided  only  that  an  upset  “may” 
constitute  an  affirmative  defense. 
However,  it  is  the  Agency’s  intention 
that  a  defense  of  upset  is  available  if  the 
applicable  conditions  are  satisHed.  The 
provision  has  been  amended  to  reflect 
this. 

The  comment  following  this  section 
relating  to  judicial  review  of  Agency 
determinations  was  confusing  to  several 
commenters.  In  response  to  these 
concerns,  the  comment  has  been  revised 
to  indicate  that  the  initial  Agency 
determination  on  a  claim  of  upset 
constitutes  an  exercise  of  prosecutorial 
discretion,  not  final  Agency  action 
subject  to  judicial  review.  Since  upset  is 
an  affirmative  defense,  the  permittee’s 
opportunity  for  review  of  a  claim  of 
upset  will  be  in  the  context  of  any 
enforcement  action  for  noncompliance. 

Many  commenters  stated  that  an 
upset  should  not  be  treated  as  a  permit 
violation  in  the  first  place  and  that  it 
was  improper  to  require  permittees  to 
prove  an  upset  as  an  affirmative  defense 
in  a  court  action.  Commenters  relied  on 
Marathon  Oil  Co.  v.  EPA.  564  F.2d  1253 
(9th  Cir.  1977)  in  support  of  this  position. 

The  Agency  believes  that  this  upset 
provision  is  fiilly  consistent  with  all 
legal  opinions  dealing  with  this  issue. 
Most  Courts  have  concluded  that  no 
upset  provisions  need  be  provided.  In 
Weyerhouaer  Co.  v.  Coatle,  590  F.2d 
1011, 1056-58  (D.D.  Cir.  1978)  and  Com 
Refiners  Aaa’n  v.  Coatle.  (No.  78-1069, 
8th  Cir.  April  2, 1979)  the  District  of 
Columbia  and  the  Eighth  Circuits 
recently  held  that  EPA’s  exercise  of  its 
enforcement  discretion  would 
adequately  deal  with  any  possible 
problem.  See  also  United  States  Steel  v. 
Train.  556  F.2d  822, 842.  n.3  (7th  Cir. 
1977);  American  Petroleum  Institute  v. 
EPA.  540  F.  2d  1023, 1035-36  (10th  Cir. 
1976).  Although  the  Agency  will 
continue  to  exercise  its  enforcement 
discretion,  EPA  believes  that  all  parties 
will  benefit  fix>m  allowing  permittees  an 
opportunity  to  present  their  claims  in  a 
formal  judicial  proceeding.  This 
provision  also  meets  the  requirements 
set  out  in  those  decisions  which 
required  some  form  of  upset  relief.  See 
Marathon  Oil  Co.  v.  EPA,  supra;  FMC 
Corp.  V.  TWi/n,  539  P.2d  973, 986  (4th  Cir. 
1976).  In  Marathon,  the  Court  of  Appeals 
for  the  Ninth  Circuit  clearly  indicated 
that  the  burden  of  proof  and  the 
obligation  to  provide  relevant  evidence 


establishing  that  the  noncompliance 
could  not  have  been  prevented  could  be 
placed  on  the  permittee.  The 
requirement  that  an  upset  be  established 
as  an  affirmative  defense  is  an  efficient 
and  effective  method  of  implementing 
this  obligation.  The  only  alternative 
approach  would  be  to  require  an 
administrative  determination  with 
respect  to  upsets.  However,  Congress 
has  indicated,  in  reference  to  section 
309(a)(5)(B)  of  the  Act,  that  enforcement 
actions  should  not  be  bogged  down  in 
administrative  determinations  or 
showing  of  fault.  See  A  Legislative 
History  of  the  Clean  Water  Act  of 1977. 
Senate  Committee  on  Environment  and 
Public  Works,  95th  Cong.,  2d  sess.  (1978) 
at  464-65  (hereafter  CWA  Legis.  Hist). 
Although  the  upset  provision  does 
authorize  permittees  a  limited 
opportunity  to  make  such  showings,  it  is 
properly  placed  in  the  context  of  judicial 
determinations  in  an  enforcement 
action. 

Commenters  have  not  been  able  to 
identify  significant  impacts  from  this 
approach.  The  Act  contains  no  provision 
for  administrative  penalties,  and 
sanctions  can  only  be  imposed  after  a 
judicial  determination  of  a  violation. 
Further,  noncompliance  reporting 
requirements  exist  independently  of 
whether  the  noncompliance  was  caused 
by  an  upset  One  commenter  did  note 
that  under  8 122.31,  a  permit  may  be 
withdrawn  by  administrative  action  for 
previous  violations.  It  is  agreed  that  an 
opportunity  to  prove  upset  must  be 
afforded  in  sudi  cases. 

While  the  Agency  will,  of  course, 
consider  the  possibility  of  upset  where 
relevant  it  must  be  stressed  that  upsets 
are  exceptional  events  which  should 
occur  infrequently.  The  upset  provision 
should  not  be  construed  as  providing 
relief  where  there  is  a  pattern  of  permit 
violation. 

In  response  to  comments,  8  122.14(1)(1) 
has  been  revised  to  indicate  that 
noncompliance  due  to  operational  error 
or  lack  of  preventive  maintenance  does 
not  constitute  an  upset  EPA  believes 
these  revisions  clarify  the  situations 
listed  in  the  original  proposal. 

Commenters  objected  to  the 
requirement  that  a  specific  cause  be 
identified  in  establishing  an  upset  They 
claimed  that  even  properly  run  facilities 
may  have  upsets  for  which  no  particular 
cause  can  be  found.  However,  requiring 
permittees  to  identify  the  cause  of 
noncompliance  is  an  essential  aspect  of 
placing  the  burden  of  proof  on  the 
permittee  to  show  that  an  upset  was 
beyond  its  control.  If  upsets  could  be 
proved  merely  by  asserting  that  a 
facility  was  being  property  run  at  the 


time  of  noncompliance,  the  burden  of 
proof  would  be  reversed  and  the 
prosecution  would  be  required  to 
establish  the  cause  of  the  upset  to  rebut 
this  showing.  Such  an  approach  would 
make  enforcement  extraordinarily 
difficult.  Congress  intended  that 
prosecution  for  permit  violation  be  swift 
and  simple,  and  this  provision 
implements  that  objective  while 
allowing  permittees  to  demonstrate  that 
noncompliance  could  not  be  avoided. 
Further,  the  requirement  that  a  cause  be 
identified  will  encourage  permittees  to 
examine  the  operation  of  their  treatment 
system  and  will  help  ensure  that 
noncompliance  is  not  repeated.  Finally, 
where  a  cause  of  noncompliance  cannot 
be  identified,  the  Agency  may  still 
exercise  prosecutorial  discretion  not  to 
enforce  in  situations  where  it  is  not 
warranted. 

Some  commenters  asserted  that  the 
upset  provision  would  undercut  the 
States’  authority  to  impose  stricter 
effluent  limitations.  In  response  to  this 
concern,  EPA  has  revised  this  section  to 
make  clear  what  was  originally 
intended — the  upset  provision  applies 
only  to  violations  of  technology-based 
effluent  limitations  established  pursuant 
to  sections  304  and  306  of  the  Act  This 
change  Is  consistent  with  the  Marathon 
decision,  and  necessary  to  achieve  the 
goals  of  the  Act  Violations  of  stricter 
State  standards  or  water  quality  based 
effluent  limitations  are  not  subject  to  a 
defense  of  upset 

8 122.15  Applicable  limitations, 
standards,  prohibitions  and  conditions. 

8  ^22. Paragraph  (f)  listed 
situations  where  li^tations  more 
stringent  than  those  required  by  sections 
301(b)(1)(A),  301(b)(1)(B),  301(b)(2)(B), 
and  306  of  die  Act  would  be  required. 
Some  commenters  suggested  an 
additional  situation,  where  necessary  to 
conform  to  applicable  water  quality 
requirements  under  section  402(a)(2)  of 
the  Act  when  the  discharge  affects  a 
State  other  than  the  certi^ng  State. 

EPA  agrees  and  has  added  8 122.15(f)(4) 
to  cover  this  situation. 

Some  commenters  were  concerned 
that  paragraph  (f)(8),  which  indicated 
that  additional  or  more  stringent  permit 
limits  could  be  established  based  on 
“fundamentally  different  factors,”  might 
be  misinterpreted  to  mean  that 
fundament^y  different  factors 
variances  could  only  result  in  additional 
or  more  stringent  limits.  To  address  their 
concerns,  EPA  has  added  a  comment  ’ 
indicating  that  less  stringent  permit 
limits  may  also  be  requested  based  on 
fundamentally  different  factors.  Further 
details  as  to  ^damentally  different 
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factors  variances  are  found  in  Part  125, 
Subpart  D,  and  related  preamble 
discussion. 

Paragraph  (f)(9),  which  provides  for 
incorporation  of  additional 
requirements,  conditions  or  limitations 
into  a  new  source  permit  based  on  the 
National  Environmental  Policy  Act  or 
section  511  of  the  Clean  Water  Act, 
provides  the  basis  for  the  incorporation 
into  NPDES  permits  of  conditions 
related  to  an  Environmental  Impact 
Statement  (EIS).  Some  commenters 
suggested  nonwater  related  EIS 
condition  cannot  be  placed  in  permits. 
However,  EPA  believes  that  ElS-related 
conditions  may  be  imposed  in  NPDES 
permits  in  order  to  minimize  any 
adverse  impacts  on  the  environment 
identified  in  the  EIS,  regardless  of  their 
relation  to  water  pollution  or  water 
quality  problems.  (See  September  23,  ' 
1976,  Memorandum  of  the  General 
Counsel  entitled  EIS  Regulations  for 
NPDES  Permits  and  former  40  CFR 
§  6.918).  To  do  otherwise  would  negate 
the  purpose  and  intent  behind  the 
requirement  that  an  environmental 
impact  statement  be  prepared. 

Commenters  also  argued  that  the  Act 
does  not  authorize  the  case-by-case 
establishment  of  technology-based 
permit  limitations  as  contemplated  by 
paragraph  (f)(10).  This  argument  is 
unpersuasive  in  light  of  section  402(a)(1) 
of  the  Act  which  authorizes  the 
establishment  of  "necessary”  conditions 
in  the  absence  of  effluent  limitations 
guidelines.  Moreover,  this  argument  has 
been  rejected  in  the  courts  and  by  long¬ 
standing  EPA  policy  (see  preamble 
discussion  to  Part  125,  Subpart  A).  Thus, 
this  section  has  not  been  changed. 

A  new  paragraph  §  122.15(f)(ll)  has 
been  added  to  assure  consistency  with 
the  pretreatment  regulations  (40  CFR 
Part  403)  which  may.  in  some  cases, 
require  mere  stringent  limitations. 

§  122.15(g} — ^A  number  of  commenters 
questioned  the  relationship  between 
"best  management  practices,”  under 
proposed  §  122.3(f)  and  8  122.15(g);  and 
"operating  practices”  under  proposed 
§  122.15(i).  Since  best  management 
practices  include  operating  practices, 
the  two  sections  have  been  combined. 

Thus,  paragraph  (g),  has  been  revised 
to  clarify  that  "best  management 
practices”  (BMPs)  may  be  required  in 
permits  where  numeric  effluent 
limitations  are  infeasible,  or  where 
reasonably  necessary  to  achieve 
effluent  limitations  and  standards. 
These  BMPs  are  similar  to  those 
authorized  pursuant  to  section  304(e)  of 
the  Act  (which  is  covered  in  detail  in 
Part  125,  Subpart  K);  however,  they  are 
authorized  by  section  402  and  EPA’s 


authority  has  been  so  recognized  in 
NRDC  V.  Costle,  (Runoff  Point  Sources). 

In  addition,  a  comment  has  been  added 
which  provides  examples  of  BMPs 
which  could  be  required  under 
paragraph  (g).  See  also  preamble 
discussion  under  proposed  8  122.3. 

8  122.15(0 — Proposed  paragraph  (j) 
(now  paragraph  (i))  whic^  prohibited 
"backsliding”  in  pennit  levels  of  control 
with  limited  exceptions,  has  been 
retained.  The  concerns  of  some 
commenters  about  the  effect  of 
paragraph  (j),  where  permits  are  based 
on  interim  final  effluent  guidelines 
which  are  more  stringent  than  final 
effluent  guidelines,  have  been  addressed 
in  8  122.31.  Paragraph  (j)  is  superseded 
in  these  cases  by  8  122.31(e)(4),  which 
allows  limitations  based  pn  more 
stringent  interim  final  limitations  to  be 
modified  based  on  less  stringent  final 
guidelines  if  a  modification  request  is 
made  in  a  timely  manner.  In  addition, 

8  122.15(i)(3)  now  indicates  that  there  is 
a  third  instance  where  "backsliding” 
will  be  allowed,  i.e.,  for  conventional 
pollutants.  Congress  directed  EPA  to 
shift  its  pollution  control  technology  to 
toxics.  (See  CWA  Legis.  Hist,  Statement 
of  Managers,  at  269).  The  1977 
amendments  to  the  Act  (sections 
301(b)(2)(E)  and  304(b)(4))  set  out  a 
completely  new  test  for  conventional 
pollutants.  The  new  requirement  known 
as  best  conventional  technology  (BCT), 
is  based  on  a  comparison  to  the  cost  of 
secondary  treatment  and  a  cost/benefit 
test.  The  test  sets  best  practicable 
technology  (BPT)  effluent  guidelines  as  a 
floor  and  best  available  technology 
(BAT)  as  a  ceiling.  In  a  small  number  of 
cases,  where  no  promulgated  guidelines 
were  in  effect  at  the  time  of  initial 
permit  issuance,  (i.e.,  whei%  a  section 
402(a)(1)  limit  is  very  stringent)  the  test 
may  result  in  effluent  limits  for  BCT  less 
stringent  than  limitations  in  the  original 
permit  for  BPT.  In  these  cases,  EPA 
believes  that  consistent  with 
Congressional  intenl  backsliding  to  BCT 
should  be  allowed. 

8  122.16  Calculation  and  specifications 
effluent  limitations  and  standa^s. 

8  122.16(a) — A  number  of  conunenters 
suggested  that  "actual  production,”  as 
used  in  proposed  8  122.16(a)  as  the  basis 
for  calculating  pennit  limitations, 
standards  or  prohibitions,  should  be 
defined  or  clarified. 

In  response  to  these  suggestions,  a 
comment  to  8  122.16(a)  has  been  added, 
which  explains  that  permit  limitations 
will  be  calculated  based  upon  a 
reasonable  measure  of  production, 
taking  into  account  historical  data  in  the 
case  of  existing  facilities,  or  maricet  data 


for  new  or  significantly  modified 
facilities  or  processes.  In  the  case  of 
new  or  modified  facilities  or  processes, 
permit  limitations  are  subject  to 
subsequent  modification  once  a  pattern 
of  production  figines  become  available. 

Other  commenters  questioned 
whether  proposed  8  122.16(a)  was 
intended  to  apply  to  POTWs,  and  if  so, 
how?  In  response  to  these  comments, 

EPA  has  added  a  new  8  122.16(a)(3) 
which  states  that  POTW  permit 
limitations  are  to  based  on  design  flow. 
Basing  POTW  permit  limitations  on 
design  flow  will  allow  growth,  while  at 
the  same  time  maintain  the  proper  level  _ 
of  treatment  due  to  the  85%  removal 
requirement  in  40  C2FR  Part  133.  Since 
the  percentage  removal  requirement  is 
not  applicable  to  industries,  their  limits 
must  be  based  on  actual  production. 

In  response  to  a  specific  invitation  for  - 
comments  in  the  August  21, 1978, 
preamble  discussion  on  proposed 
8  122.16  some  commenters  favored  the 
use  of  an  alternative  effluent  limitation 
approach  for  calculating  permit  limits, 
llie  approach  described  in  that 
preamble  was:  (1)  Determine  a  total 
technology-based  effluent  limitation  for 
the  entire  plant  and  (2)  relocate  this 
total  discharge  among  the  outfalls,  as 
long  as  the  plant  continues  to  meet  the 
overall  teclmology-based  requirement 
EPA  is  still  evaluating  this  proposal. 
Should  it  prove  appropriate  within  the 
constraints  of  the  Act  EPA  may  adopt 
this  alternative  approach  in  fiiture 
rulemaking.  This  portion  of  8 122.16(a)  is 
promulgated  as  proposed. 

8  122.16(c) — \  number  of  commenters 
suggested  that  certain  terms  in 
8  122.16(c)  (Proposed  8  122.16(b))  such 
as  "maximum  daily  discharge”, 

"average  monthly  discharge”  and 
"average  seven  consecutive  day 
discharge”  be  defined.  These  definitions 
have  been  added  to  8  122.16(c)  and  for 
clarity  the  term  "average  seven 
consecutive  day  discharge”  has  been 
replaced  by  "average  weekly 
discharge”. 

Several  commenters  questioned  the 
distinction  between  the  terms  used  in 
8  122, 16(c)  for  the  calculation  of  permit 
limitations  of  POTWs  and  discharges 
other  than  POTWs.  The  distinction 
between  these  two  general  types  of 
discharges  is  based  upon  existing 
requirements  in  effluent  guidelines  and 
its  secondary  treatment  information  (40 
CFR  Part  133).  In  order  to  maintain 
consistency  with  effluent  guideline  and 
secondary  treatment  requirements, 

8  122.16(c)  has  not  been  changed,  except 
as  discussed  earlier. 

A  number  ctf  commenters  urged  that 
the  permitting  authority  should  have  the 
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discretion  to  require  either  mass-  or 
concentration-based  limitations, 
depending  on  the  nature  of  the  process 
and  the  receiving  waters.  This  approach 
has  not  been  adopted,  except  as 
provided  in  S  122.16(d),  because  the 
Agency  continues  to  believe  that  most 
permit  limitations  standards  and 
prohibitions  must  be  expressed 
quantitatively  in  terms  of  mass  in  order 
to  preclude  the  use  of  dilution  as  a 
substitute  for  treatment.  Paragraph  (d) 
of  §  122.16  allows  the  use  of 
concentration  limits  under 
circumstances  in  which  administrative 
or  technical  problems  make  the  use  of 
mass  limits  impracticable  or 
inconsistent  with  other  requirements 
such  as  promulgated  effluent  guidelines 
or  pretreatment  standards.  (EPA  has 
decided  to  state  pretreatment  standards 
in  terms  of  concentration  and  wherever 
possible  to  provide  an  equivalent  mass 
per  unit  of  production,  see  preamble 
discussion  to  40  CFR  Part  403,  June  26, 
1978,  43  FR  27743-27744). 

8  122.16  (f)  and  /^/—Paragraph 
122.16(g)  (proposed  8  122.16(f))  provides 
for  issuance  of  permits  based  on  net 
terms  rather  than  gross  terms. 
Dischargers  may  receive  a  credit  under 
specific  conditions,  for  pollutants 
present  in  their  intake  waters.  Numerous 
commenters  objected  to  the  conditions 
under  which  a  credit  would  be  granted 
and  suggested  that  the  various 
conditions  be  deleted.  EPA  has  not 
deleted  any  of  the  conditions  necessary 
for  achieving  a  credit  allowance  and, 
therefore,  receiving  a  permit  calculated 
on  a  net  basis.  EPA  considers  these 
conditions  as  reasonable  and  consistent 
with  court  decisions  and  also  believes 
they  are  necessary  for  achieving  the 
goals  of  the  Act. 

The  limitations  upon  the  net/gross 
provision  in  these  final  regulations  grow 
out  of  the  technical  basis  on  which 
effluent  limitations  guidelines  are 
established.  Without  exception,  EPA  has 
developed  effluent  limitations  guidelines 
on  a  gross,  not  a  net,  basis.  The 
guidelines  assume  that  a  treatment 
technology  will  achieve  a  final  effluent 
concentration  which  is  independent  of 
fluctuations  in  influent  concentration, 
within  a  very  broad  range.  (For  a 
discussion  of  the  independence  of 
effluent  concentration  fi'om  raw  waste 
concentration  in  the  petroleum  refining 
industry,  for  example,  see  40  FR  21939- 
21949  (May  20, 1975).)  The  effluent  levels 
achieved  by  good  treatment  may  be 
close  to  bacl^ound  levels  in  some 
receiving  waters.  This  fact  underlines 
the  misi^ef  which  can  result  firom  an 
indiscriminate  application  of  net 
limitations.  A  plant  may  have  a 


treatment  system  which,  properly 
operated,  achieves  a  suspended  solids 
limit  of  15  mg/1  with  a  raw  waste 
between  150-600  or  more  mg/1.  If  the 
intake  concentration  is  15  mg/l  this  will 
have  no  effect  upon  the  achievable  final 
effluent  concentration.  Yet 
indiscriminate  application  of  the  “net** 
requirement  would  allow  the  discharger 
to  discharge  30  mg/1,  or  twice  the 
concentration  which  a  well-run 
treatment  system  should  achieve.  For 
this  reason,  EPA  has  restricted  the 
application  of  the  “net”  allowance  to 
those  cases  where  the  treatment  , 
required  by  the  Act  will  not  remove  the 
pollutants  in  the  intake  water  (such  as,  ' 
for  example,  where  cooling  water  is 
discharged  without  settling). 

Many  commenters  suggested  that 
proposed  8  122.16(f)  (now  8  122.16(g)(1)) 
be  revised  to  read  that  permits  “shall” 
be  written  on  a  net  basis  rather  than  the 
discretionary  “may”  in  the  proposed 
regulation.  EPA  has  accepted  these 
comments  in  part  EPA  does  not  believe 
every  permit  should  automatically  be 
written  on  a  net  basis  (assuming  the 
conditions  of  8 122.16(g)  are  met) 
because  some  dischargers  may  not  want 
to  do  the  sampling,  etc.,  necessary  to 
develop  a  net  permit.  Therefore,  Ae 
discharger  must  actuaUy  request 
calculation  on  a  net  basis  at  the  time  of 
permit  application.  However,  EPA  does 
believe,  if  calculation  on  a  net  basis  ia 
requested,  and  all  the  conditions  of 
8 122.16(g)  are  met,  the  permit  should  be 
written  on  a  net  basis.  To  this  extent, 
EPA  has  accepted  the  suggestion  of 
these  commenters. 

Several  commenters  objected  to  the 
requirement  in  8 122.16(g)(1)  (proposed 
8 122.16(f))  that  limits  the  availability  of 
credit  to  those  dischargers  who 
discharge  their  effluent  into  the  same 
body  of  water  from  which  they  received 
their  influent  While  a  discharger  should 
not  be  held  responsible  for  pollutants 
already  existing  in  its  water  supply  if 
the  discharge  is  into  the  same  body  of 
water  frtim  which  the  discharger  took 
water,  the  same  reasoning  cannot 
'Support  allowance  of  a  credit  where  the 
discharge  is  into  another  body  of  water. 
The  grant  of  a  credit  in  the  latter  case 
would  allow  a  discharger  to  transfer 
pollutants  frtim  one  body  of  water  to 
another,  thus,  adding  pollutants  to 
receiving  waters  for  the  first  time.  An 
exception  to  this  rule  is  where  the 
discharge  is  made  into  a  tributary  of  the 
stream  firom  which  the  influent  was 
taken.  In  such  a  case  a  credit  may  be 
allowed  since  the  tributary  will  be 
considered  to  be  the  same  body  of  water 
as  the  downstream  lake  or  river  for  the 
purpose  of  8  122.16(g). 
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.  A  number  of  commenters  objected  to 
proposed  8  122.16(f)(2)  (now 
8 122.16(g)(2))  as  being  vague.  The  intent 
of  this  section  was  to  deny  calculation 
of  effluent  limitations  on  a  net  basis  if 
the  discharger's  influent  treatment 
system  (to  dean  water  for  the 
manufacturing  process)  or  the 
wastewater  treatment  system  entirely 
removes  specific  pollutants  which  had 
been  present  in  the  intake  waters  and 
are  limited  by  the  dischargers  permit 
This  intent  has  been  darified  in 
8  122.16(g)(l)(i)(B). 

The  provision  that  a  credit  shall  only 
be  allowed  for  pollutants  present  after 
any  treatment  steps  have  been 
performed  on  the  intake  water  is  also 
repeated  in  8  122.16(g)(2)  (proposed 
8  122.16(f)(4)).  Some  commenters 
objected  to  tUs  requirement  suggesting 
that  EPA  has  no  jurisdiction  to  regulate 
intake  pollutants  but  may  only  rebate 
pollutants  added  by  the  discharger.  See 
Appalachian  Pawer  Co.  v.  Train,  545 
F.2d  1351, 1377  (4th  Cir.  1976).  In 
Appalachian  Power  the  court  said  that 
EPA  only  had  jurisdiction  over 
pollutants  added  by  the  discharger.  Q’A 
believes  that  when  a  source  changes  the 
character  or  concentration  of  an  intake 
pollutant  and  then  discharges  it,  the 
source  is,  in  effect,  adding  a  pollutant  to 
the  water.  For  example,  one  step  in  the 
pretreatment  of  intake  water  in  many 
industries  is  chlorination  to  protect 
pipes  and  process  equipment  from  algae 
formation.  This  treatment  will  result  in 
chlorination  of  the  intake  pollutants 
thereby  rendering  them  more  toxic. 
When  this  occurs,  the  discharger  should 
not  be  allowed  to  pass-through  those 
pollutants  in  its  waste  stream  without 
some  responsibility  for  treatment.  If  the 
discharger  can  demonstrate  that  the 
character  or  concentration  of  the 
pollutants  has  not  changed  after 
pretreatment,  then  a  credit  for  those 
pollutants  will  be  allowed.  These 
determinations  will  have  to  be  made  on 
a  case-by-case  basis. 

A  credit  may  be  allowed  for  the 
-amount  of  pollutant  remaining  in  a 
discharger's  intake  water  after  any 
treatment  of  the  intake  waters  and 
wastewater  treatment.  Thus,  if  a 
discharger  treats  its  intake  water  and 
removes  90  percent  of  a  pollutant,  the 
discharger  may  be  entitled  to  a  credit  for 
the  remaining  ten  percent  left  in  the 
water  used  in  the  plant  process.  If  the 
discharger's  waste  treatment  system 
also  removes  90  percent  of  the  pollutant, 
the  discharger’s  credit  of  ten  percent 
shall  be  reduced  by  90  percent  because 
the  pollutant  remaining  in  the  influent  fs 
being  treated  a  second  time,  thereby, 
reducing  the  pollutant  by  an  additional 
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90  percent.  Therefore,  the  discharger's 
total  credit  following  both  treatments 
would  be  one  percent  of  the  pollutant  in 
the  original  influent.  To  clarify  this 
result,  the  word  “incidentally”  was 
deleted  from  §  122.16(g)(2)  (proposed 
§  122.16(f)(4)). 

Some  commenters  objected  to  the 
requirement  in  §  122.16(g)(2)  (proposed 
§  122.15(f)(4))  that  a  credit  could  not  be 
granted  where  the  pollutants  in  the 
intake  waters  were  “chemically  or 
biologically”  different  from  the 
discharge  water.  This  requirement  was 
considered  vague  and  overly  broad.  EPA 
disagrees.  Generic  pollutant  parameters 
such  as  biochemical  oxygen  demand 
(BOD),  chemical  oxygen  demand  (COD), 
total  organic  carbon  (TOC)  or  total 
suspended  solids  (TSS)  are  broad 
measurements  of  a  number  of  speciHc 
chemicals  or  materials.  TSS,  as 
measured  at  an  intake  point,  may 
consist  mostly  of  river  silt;  but  affer 
being  used  in  a  process  the  TSS,  as 
measured  at  the  outfall,  may  include 
substantial  quantities  of  metals  or  other 
materials  with  toxic  characteristics.  EPA 
considers  it  essential  to  avoid  allowance 
of  credit  when  the  pollutants  in  the 
discharge  water  vary  signiBcantly  in 
toxicity  from  the  pollutants  in  the  intake 
water.  Dischargers  should  not  be 
allowed  an  unrestricted  right  to  add 
more  toxic  pollutants  to  their  discharge 
waters. 

Finally,  a  new  sentence  has  been 
added  to  §  122.16(g)(2)  stating  that  a 
credit  not  be  allowed  for  the  discharge 
of  pollutants  which  have  been  made 
more  concentrated  by  a  discharger  (the 
third  sentence  has  been  similarly 
revised  to  state  that  the  pollutants 
discharged  cannot  vary  physically,  e.g., 
in  concentration  ffom  the  pollutants  in 
the  intake  water).  For  example,  when 
waters  are  taken  from  a  stream  and 
used  in  a  cooling  pond,  this  use  may 
result  in  the  loss  (through  evaporation  or 
otherwise)  of  signiHcant  amounts  of  the 
water  thereby  concentrating  the 
remaining  pollutants.  This  action  by  the 
discharger— causing  the  character  of  the 
water  to  change  by  increasing  the 
amount  of  pollutants  per  volume  of 
water — constitutes  an  addition  of 
pollutants  to  the  stream.  Therefore,  a 
source  will  not  be  allowed  to  discharge 
this  water  without  treatment. 

S  122.16(h) — A  number  of  comments 
were  received  on  the  subject  of  batch 
discharges,  under  §  122.16(h),  suggesting 
that  definitions  of  terms  used  in 
S  122.16(h)  be  provided,  and  that 
restrictions  on  batch  discharges  be 
relaxed. 

Paragraph  122.16(h)  has  been 
redrafted.  The  Agency's  intent  is 


unchanged,  however,  the  terminology 
has  been  clarified.  As  proposed,  the 
paragraph  used  the  terms  “continuous,” 
“batch”  and  “intermittent”  discharges 
but  did  not  define  them.  In  final  form, 
paragraph  (c)  now  defines  “continuous 
discharge”  and  paragraph  (h)  now  deals 
with  “noncontinuous  discharges.”  In 
addition,  paragraph  (h)  now  clearly 
indicates  that  the  requirements  of 
§  122.16  (c)  and  (d)  (proposed 
paragraphs  (b)  and  (d))  are  applicable  to 
the  discharges  described  in  this 
paragraph.  Subparagraph  (h)(2)  has 
been  revised  to  clarify  that  limits  refer 
to  specific  pollutsmts. 

Several  commenters  argued  that  batch 
discharges  should  be  limited  only  in 
cases  where  water  quality  standards 
would  be  violated.  Such  a  provision 
would  be  inconsistent  with  the  Act's 
technology-based  treatment 
requirements  which  apply  regardless  of 
water  quality  impacts. 

§  122.16(i}— Many  commenters  urged 
that  the  Agency  should  not  impose 
limitations  and  standards  upon  internal 
waste  streams  under  §  122.16(i)  and 
questioned  the  Agency's  authority  to  do 
so.  Other  commenters  urged  that  the 
Agency  should  broaden  die 
circumstances  under  which  internal 
waste  stream  limitations  would  be 
imposed.  EPA  continues  to  believe  that 
the  Act  provides  authority  to  regulate 
internal  waste  streams  in  appropriate 
circumstances.  The  Agency’s  intent 
regarding  the  imposition  of  limitations 
upon  internal  waste  streams  has  been 
clarified  by  means  of  a  comment  to 
§  122.16(i)  which  states  that  limitations 
on  internal  waste  streams  will  not  be 
imposed  routinely,  but  only  under 
exceptional  circumstances  which  make 
monitoring  of  the  final  discharge  point 
impractical  or  infeasible.  The  comment 
also  provides  examples  of  where 
internal  waste  stream  limitations  might 
be  necessary. 

§  122.17  Schedules  of  compliance. 

Several  commenters  thought  that 
..  proposed  §  122.17(e)  (now  $  122.17(d)) 
provided  for  a  schedule  of  compliance 
which  allowed  compliance  after  the 
statutory  deadline.  This  was  not  EPA’s 
intent,  so  to  avoid  any' possible 
confusion  this  paragraph  has  been 
revised  to  clarify  that  compliance  with 
statutory  treatment  requirements  must 
be  as  soon  as  possible,  but  no  later  than 
the  applicable  deadline  imposed  by  the 
Act. 

In  response  to  comments,  §  122.17(c) 
has  been  redrafted  to  explain  in  greater 
detail  the  use  of  two  alternative 
schedules  of  compliance  in  cases  of 
planned  or  contemplated  plant  “shut¬ 


down”  or  discharge  to  a  publicly  owned 
treatment  works.  These  two  schedules, 
when  read  together  will  indicate  a 
critical  date  for  the  decision  to  cease 
discharge  rather  than  proceed  toward 
compliance — and  irreversible  date  on 
which  steps  toward  compliance  must  be 
taken.  No  later  than  this  date,  if  the 
permittee  does  not  intend  to  construct 
the  required  treatment  technology,  it 
must  make  a  firm  public  commitment  to 
cease  discharge.  Samples  of  firm  public 
commitment  have  been  provided  in  the 
Comment  to  §  122.17(c). 

Some  commenters  also  thought  that 
the  requirements  of  §  122.17(c)  should 
not  apply  where  a  discharge  to  a  POTW 
is  planned,  but  should  apply  where 
Federal  funding  problems,  beyond  the 
control  of  the  permittee,  delay  the 
planned  “tie-in”' to  the  POTW.  In  cases 
of  this  sort,  paragraph  (c)  must  be 
considered  in  conjunction  with  sections 
301(i)(2)  and  309(a)  of  the  Act,  which 
authorize  limited  extensions  of  statutory 
compliance  dates.  EPA  has  no  intention 
of  negating  these  provisions  of  the  Act 
through  the  operation  of  paragraph  (c). 

A  new  paragraph,  §  122.17(e)  has  been 
added  to  deal  wiA  the  situation  where  a 
POTW  received  a  section  202(a)(2) 
innovative  and  alternative  wastewater 
technology  grant.  POTWs  constructing 
facilities  with  this  grant  money  may  not 
achieve  the  statutory  treatment 
limitations  because  the  innovative 
technology,  as  applied,  may  not  work  as 
planned  when  the  facility  is  completed. 
Section  202(a)(3)  of  the  Act  recognizes 
that  the  facilities  may  have  to  be 
modified  or  replaced  and  thus,  to 
encourage  innovative  and  alternative 
technologies,  authorizes  grants  of  100 
percent  of  these  costs  if  the 
Administrator  determines  that  certain 
conditions  are  met.  EPA  believes  that  in 
order  for  the  Permits  Program  and  the 
Construction  Grants  Program  to  work  in 
concert,  the  permit  schedule  of 
compliance  should  be  modified  if  this 
unique  type  of  construction  grant  is 
awarded.  Thus,  this  new  paragraph 
provides  that  the  permit  may  be 
modified  to  extend  the  schedule  to 
account  for  the  amount  of  time  lost  in 
building  the  first  treatment  plant.  This 
new  paragraph  does  not,  however, 
authorize  EPA  to  extend  the  statutory 
date  for  compliance.  If  the  POTW 
cannot  achieve  compliance  in  time,  the 
schedule  will  not  be  extended.  However 
EPA,  in  it  exercise  of  prosecutorial 
discretion,  may  consider  the  grant  under 
section  202(a)(3)  when  assessing  the 
POTWs  efforts  to  comply  with  statutory 
treatment  requirements. 
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S  122.20  Monitoring. 

Several  commenters  suggested  that 
S  122.20(b),  which  requires  the  Director 
to  specify  monitoring  requirements  in 
permits,  should  be  deleted.  No  change 
has  been  made  in  this  paragraph.  EPA 
believes  that  there  is  an  important  need 
to  tie  permit  limits  to  specific  monitoring 
equipment  or  methods,  such  as 
biomonitoring,  in  complex  situations 
involving  toxic  pollutants. 

§  122.20  (c)  and  (d) — Section  122.20 
has  been  amended  to  provide  guidance 
for  establishing  sampling  and  measuring 
requirements  in  NPDES  permits.  The 
section  also  requires  that  once 
monitoring  requirements  are  established 
for  an  NPDES  permit  such  requirements 
caimot  be  changed  unless  the  permit  is 
modified  in  accordance  with  §  122.31. 

In  establishing  monitoring 
requirements  there  are  several 
considerations.  Many  effluent  limitation 
guidelines  have  been  determined  by 
statistical  analysis  of  the  pollutant 
levels  foimd  in  a  large  number  of 
composite  samples  or  in  grab  samples. 
Consequently,  a  permitting  authority 
may  require  that  sampling  for 
compliance  monitoring  be  done  in  a 
manner  consistent  widi  the  data  base 
used  in  setting  the  limitation  guideline. 
The  development  documents  for  effluent 
limitation  guidelines  often  indicate  the 
general  method  of  sampling  lued  to 
accumulate  the  data  for  guidelines 
setting.  The  revisions  to  §  122.20(c) 
indicate  that  less  detailed  monitoring 
may  be  appropriate  in  some  cases,  but 
once  a  permittee  has  accepted  a  given 
set  of  monitoring  requirements,  the 
permittee  is  bound  by  that  approach 
unless  the  permit  is  modified  for  other 
reasons,  in  which  case  monitoring 
requirements  may  be  reexamined. 

§  122.22  Reporting  of  monitoring 
results  and  compliance  by  permittees. 

Several  commenters  objected  to 
S  122.22(a)  because  it  could  be  read  to 
require  permittees  to  submit  monitoring 
results  to  both  EPA  and  where 
appropriate  the  NPDES  State.  In 
response  to  these  comments,  EPA  has 
substituted  the  term  "Director”  for  the 
proposed  terms  "Enforcement  Division 
Director  and  .  .  .  Director”  to  ipdicate 
that  only  one  report  must  be  submitted 
to  the  appropriate  permit  issuing 
authority  (unless  otherwise  specifically 
required). 

Several  commenters  objected  to  the 
requirements  for  reporting  of  monitoring 
results  for  pollutants  not  limited  in  the 
permit  However,  section  308  of  the  Act 
clearly  authorizes  such  a  requirement 
Even  in  those  situations  where 


monitoring  is  not  required,  it  is  clear 
that  if  the  permittee  has  conducted 
monitoring  activities,  they  should  be 
reported  to  provide  as  complete  and 
accurate  a  picture  of  the  discharge  as 
possible. 

Other  commenters  suggested  that 
§  122.22(a)  should  be  limited  to 
monitoring  done  at  the  monitoring  points 
specified  in  the  permit  EPA  has  not 
accepted  this  suggestion  since  it  would 
allow  circumvention  of  this  requirement 
by  sampling  at  a  point  other  than  that 
specified  in  the  permit 

Several  commenters  suggested  that 
the  imposition  of  a  maximum  $10,000 
fine  per  violation  (e.g.,  false  statement) 

(§  122.22(d))  is  inconsistent  with  section 
309(c)(2)  of  the  Act  This  is  a  misreading 
of  the  Act  which  states  that  any  person 
who  knowingly  makes  "any”  false 
statement  shodd  be  liable  up  to  $10,000. 
If  this  section  is  violated  several  times 
as  a  result  of  several  false  statements, 
each  violation  is  separately  subject  to 
the  statutory  fine. 

i  122.23  Quarterly  noncompliance 
reporting. 

Many  comments  were  received 
indicating  that  definitions  of  "major” 
and  "minor”  permittees  should  be 
provided  in  the  regulations.  However, 
"major”  and  "minor”  are  not  permanent 
classifications.  Rather,  these 
classifications  are  intended  to  provide 
EPA  and  the  States  with  flexibility  to 
establish  priorities  for  permitting  and 
compliance  activities  so  as  to  best 
utilirc  existing  resources.  Thus,  it  is 
more  appropriate  that  information  on 
"major”  and  "minor”  classifications  be 
provided  in  annual  guidance,  rather  than 
fixed  in  these  regtilations.  However,  in 
order  to  emphasize  that  the^'major”  or 
"minor”  classification  relates  to  the 
nature  of  the  discharge  and  not  the 
nature  (or  size)  of  the  facility,  the 
regulations  have  been  revised  to  read 
major  [or]  minor  "discharger”  rather 
than  "permittee”  (see,  e.g.,  $  122.23(a)). 

Several  commenters  objected  that  the 
quarterly  reporting  requirements  were 
too  fi'equent,  too  resource-intensive,  and 
not  useful.  However,  the  regulation  were 
designed  to  minimize  the  amount  of 
reporting  and  to  focus  on  the  most 
significant  instances  of  noncompliance 
by  major  dischargers  in  the  narrative 
portion  of  the  report  In  fact  the 
proposed  (and  final)  regulations  change 
the  existing  requirement  by  adding 
narrative  information  on  noncompliance 
with  effluent  limitations  by  major 
dischargers,  continuing  the  existing 
narrative  reporting  requirements  on 
schedule  violations  by  major 
dischargers,  and  reducing  the  required 


reporting  on  noncompliance  by  minor 
dischargers  to  annual  statistical 
reporting.  EPA  believes  that  these 
changes  will  result  in  less  resources 
devoted  to  preparing  reports  while 
providing  the  most  usefiil,  up-to-date 
information  to  interested  members  of 
the  public. 

Many  comments  were  received 
concerning  S  122.23(b)(3).  Specifically, 
concern  was  expressed  that  serious 
effluent  limitation  violations  of  short 
duration  would  not  be  reported.  Other 
commenters  stated  that  the  definition  of 
a  pattern  of  noncompliance  did  not 
adequately  handle  noncompliance  for 
parameters  requiring  continuous 
monitoring.  The  concern  was  expressed 
by  many  foat  our  definition  would  result 
in  almost  continuous  reporting  of  many 
minor  violations.  In  response  to  these 
conunents,  two  changes  have  been 
made.  First  the  definition  of  a  pattern  of 
noncompliance  has  been  changed  by 
adding  the  sentence:  “This  pattern  of 
noncompliance  is  based  on  violation  of 
monthly  averages  and  excludes 
parameters  where  there  is  continuous 
monitoring,  such  as  pH”.  Second,  a 
paragraph  has  been  added  that  provides 
for  the  reporting  of  a  significant 
discharge  of  a  pollutant  that  otherwise 
would  not  be  rieported. 

Many  other  comments  were  received 
requesting  clarification  of  requirements 
for  format,  copying  and  distribution.  We 
do  not  believe  sudb  specific  details  are 
appropriate  for  regvilation.  These 
concerns  will  be  addressed  in  guidance 
issued  by  the  Office  of  Enforcement  on 
report  preparation. 

8  122.31  Modification,  revocation  and 
reissuance,  ana  termination. 

The  majority  of  the  comments  on 
proposed  8 122.31  dealt  with  two  general 
areas.  First,  many  conunenters  thought 
that  permit  modification  or  revocation 
was  inconsistent  with  a  fixed  term 
permit  and  the  concept  of  finality  as 
expressed  in  section  402(k)  of  the  Act. 
However,  the  protection  provided  by 
section  402(k)  is  expressly  limited  by 
section  402(b)(1)(C)  of  the  Act,  which 
states  that  permits  may  be  modified  or 
terminated  (revoked)  for  cause, 
"including  but  not  limited  to”  three 
specified  situations  which  are 
representative  examples,  not  an 
ej^austive  list.  Other  situations  may 
also  constitute  good  and  valid  cause  for 
permit  modification  or  revocation.  EPA 
believes  that  “cause,”  as  defined  in 
8  122.31,  falls  well  within  the  authority 
of  section  402(b)(1)(C)  of  the  Act, 
notwithstanding  section  402(k). 

Second,  a  large  number  of 
commenters,  while  recognizing  EPA's 
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authority  to  modify  or  revoke  permits, 
suggested  that  causes  for  revocation  and 
causes  for  modiHcation  should  be  listed 
separately  since  absolute  revocation  is  a 
more  “severe"  measure.  EPA  agrees 
with  these  commenters  and  has 
separated  and  reduced  the  causes  for 
absoulte  revocation.  For  clarity  in 
distinguishing  between  the  methods 
used  for  changing  or  terminating  a 
permit,  three  terms  are  used  in  §  122.31 
and  throughout  these  Hnal  regulations: 
“modification,"  “revocation  and 
reissuance”  and  “termination.” 
“Modification"  is  used  where  existing 
permit  conditions  are  changed  but  the 
permit  expiration  date  remains  the 
same.  “Revocation  and  reissuance”  is 
used  to  describe  the  action  to  revoke,  an 
existing  permit  and  reissue  a  new  permit 
which  provides  the  permittee  the 
protection  of  a  new  five-year  permit. 
Finally,  “termination”  means  the 
revocation  of  an  existing  permit,  where 
a  new  permit  is  not  reissued. 

Proposed  §  122.31(d]  listed  thirteen 
situations  which  constituted  “cause”  for 
permit  modification  or  termination.  In 
accordance  with  EPA’s  decision  to 
separate  cause  for  “termination”  from 
cause  for  permit  “modification”  or 
“revocation  and  reissuance,”  a  new 
paragraph  (e)  has  been  added  to 
supplement  paragraph  (d).  In  the  final 
regulations  paragraph  (d)  contains  five 
situations  where  a  permit  can  be  either 
“modified,”  “revoked  and  reissued'^  or 
“terminated.”  These  include  the  three 
situations  listed  in  the  Act  plus  two 
other  situations.  The  first  situation  is 
where  information  indicates  that  the 
discharge  poses  a  threat  to  human 
health  or  welfare  (see  discussion  of 
paragraph  (d)(4)).  The  second  situation, 
a  change  in  ownership,  was  added  in 
response  to  comments  (see  discussion  of 
paragraph  (d)(5)).Paragraph  (e)  lists  all 
other  situations  which  are  cause  only  for 
permit  “modification”  or  “revocation 
and  reissuance.” 

Several  commenters  suggested 
additional  situations  that  should 
constitute  “cause”  for  permit 
modification.  The  suggested  causes 
included:  revisions  to  the  best 
practicable  waste  treatment  technology 
standards;  promulgation  of  regulations 
governing  the  disposal  of  sewage  sludge 
under  section  405(d)  of  the  Act;  and  the 
inability  of  a  permittee  to  meet  permit 
limitations  despite  installation  of 
technology  contemplated  by  the  permit. 
EPA  does  not  believe  that  these 
situations  constitute  “cause”  for 
modification  or  revocation  and 
reissuance.  However,  in  response  to 
comments,  two  additional  "causes” 
have  been  added;  (1)  §  122.31(d)(5),  a 


change  in  ownership  or  control  of  a 
source  which  has  a  permit,  consistent 
with  §  122.12(d)  (where  no  changes  in 
the  permit  are  necessary,  the  permit 
may  be  modified  but  is  not  subject  to 
public  notice  or  an  opportunity  for  a 
hearing  in  accordance  with 
§  122.31(f)(4)),  and  (2)  §  122,31(e)(7), 
failure  of  an  NPDES  State  to  notify  an 
affected  State  of  a  discharge  that 
originates  in  the  NPDES  State  as 
required  by  section  402(b)(3)  of  the  Act. 

One  commenter  also  felt  that 
procedural  safeguards  surrounding  the 
revocation  and  reissuance,  and 
termination  of  a  permit  were  inadequate 
and  did  not  meet  the  requirements  of  5 
U.S.C.  section  558(c).  In  response  to  this 
concern,  it  should  be  noted  that 
§§  122.1(b)(2)  and  122.30  specifically 
state  that  all  actions  will  be  taken  in 
accordance  with  the  procedural 
requirements  of  40  CFR  Part  124,  thus 
providing  adequate  procedural 
safeguards. 

§  122.31(d)— SecMon  122.31(d)(1)  states 
that  “violation  of  any  term  or  condition 
of  the  permit”  constitutes  cause  for 
permit  modification,  revocation  and 
reissuance,  or  termination.  Many 
commenters  objected  to  this  and 
specifically  to  the  use  of  the  word  “any” 
since  it  did  not  distinguish  between 
serious,  repeated,  or  willful  violations 
and  minor,  single,  or  inadvertent 
violations.  EPA  understands  that  these 
commenters  fear  that  under  the 
proposed  regulations,  a  single,  minor 
permit  violation  could  result  in  permit 
termination  and  subject  the  discharger 
to  action  for  dischai^ng  without  a 
permit.  While  this  is  an  unlikely  case, 
the  Act  specifically  states  that  violation 
of  any  condition  of  the  permit 
constitutes  cause  for  permit 
modification  or  termination. 
Consequently,  EPA  has  not  revised  this 
paragraph:  however,  the  permitting 
authority  will  normally  consider  the 
seriousness  of  the  violation  and  the  use 
of  other  enforcement  actions  before 
deciding  to  terminate  a  permit  under  this 
paragraph. 

Paragraph  122.31(d)(2)  states  that 
“failure  of  the  permittee  to  disclose  fully 
all  relevant  facts  or  misrepresentation  of 
any  relevant  facts  by  the  permittee” 
constituted  cause  for  permit 
modification,  revocation  and  reissuance, 
or  termination.  Many  commenters  felt 
that  this  subsection  should  require 
knowing  or  willful  failure  to  disclose 
facts.  As  with  proposed  §  122.31(d)(1), 
EPA  has  not  made  the  suggested  change 
because  this  paragraph  mirrors  the 
language  in  the  Act.  In  response  to 
comments,  however,  EPA  has  clarified 
the  final  clause  in  this  paragraph  to 


indicate  that  misrepresentation  of  any 
“relevant”  fact  is  intended  to  be  subject 
to  this  paragraph. 

The  last  sentence  to  both  proposed 
§§  122.31  (d)(1)  and  (d)(2)  stated  that  the 
two  situations,  violation  of  any  term  or 
condition  of  a  permit  or  failure  of  a 
permittee  to  disclose  all  relevant  factsi 
constituted  cause  for  termination, 
revocation  and  reissuance,  or 
modification  only  when  such  changes 
would  make  the  permit  more  stringent. 
Many  commenters  strenuously  objected 
to  the  more  stringent  requirement  in  the 
last  sentence  and  gave  examples  of 
when  a  permit  should  be  made  less 
stringent.  Although  EPA  believes  that 
circumstances  justifying  a  less  siringent 
permit  will  be' extremely  rare,  comments 
suggesting  such  circumstances  were 
persuasive.  Accordingly,  EPA  has 
deleted  the  more  stringent  modification 
restriction  in  paragraph  (d)  (1)  and  (2)  to 
allow  less  stringent  modifications  if 
justified. 

In  response  to  conunents  which 
pointed  out  that  proposed  $  122.31(d)(3) 
did  not  properly  paraphrase  the 
statutory  definition  of  “cause”  found  in 
section  402(b)(l)(C)(iii)  of  the  Act,  EPA 
has  revised  this  paragraph  to  be 
consistent  with  the  Act. 

Proposed  $  122.31(d)(4)  stated  that 
“information  indicating  the  permitted 
discharge  poses  a  threat  to  human 
health  or  welfare”  constituted  cause  for 
permit  modification  or  revocation.  While 
'  some  commenters  thought  this 
paragraph  exceeded  EPA's  statutory 
authority,  other  commenters  stated  that 
this  provision  was  consistent  with  EPA’s 
authority  under  section  402(k)  of  the 
Act.  Because  EPA  concurs  with  the 
latter  comments  and  believes  that  such 
a  provision  is  consistent  with  the  Act, 
paragraph  (d)(4)  is  retained  as  a  final 
regulation.  In  response  to  comments 
suggesting  that  the  “human  health  or 
welfare”  provision  should  be  “cause” 
only  to  modify  a  permit  to  make  it  more 
stringent,  and  in  keeping  with  EPA’s 
decision  to  allow  permit  termination 
only  in  certain  limited  circumstances, 
EPA  has  placed  this  “cause”  imder  the 
section  which  authorizes  termination  of 
the  permit  in  addition  to  modification  or 
revocation  and  reissuance.  Many 
commenters  also  felt  that  this  paragraph 
should  be  limited  to  situations  where 
there  was  a  “substantial  showing”  or 
“verification’'  as  to  the  likelihood  of  an 
adverse  impact  on  human  health.  EPA 
has  not  adopted  these  suggestions  but 
points  out  that  the  permittee  remains 
free  to  challenge  the  existence  of  a 
threat  to  human  health  or  welfare  in  any 
proceeding  to  modify,  revoke  and 
reissue,  or  terminate  a  permit 
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Proposed  §  122.31(d)(5)  indicated  that 
a  discharger's  failure  or  refusal  to  allow 
authorized  representatives  of  the  permit 
issuing  authority  to  enter,  inspect,  or 
copy  materials  on  the  premises  as 
provided  in  proposed  §  122.14(f) 
constituted  cause  for  permit 
modification  or  revocation.  Many 
commenters  suggested  deletion  of  this 
provision  because  failure  to  allow  such 
entry,  inspection,  or  copying  was  a 
cause  for  enforcement  action  under 
sections  308  and  309  of  the  Act.  Other 
commenters  stated  that  the  provision 
was  inconsistent  with  the  Supreme 
Court's  decision  in  Marshall  v.  Barlow’s 
Inc.,  436  U.S.  307,  (1978).  In  response, 
EPA  has  deleted  proposed  S  122.31(d)(5). 
Proposed  $  122.14(f)  was  also  revised  in 
response  to  comments.  See  discussion  of 
§  122.14(f). 

S  122.31(e} — Proposed  S  122.31(d)(6) 
(now  §  122.31(e)(1))  indicated  that 
material  and  substantial  alterations  or 
additions  to  the  discharger's  operation 
constituted  cause  for  permit 
modification  or  revocation.  In  response 
to  comments  requesting  clarification  as 
to  what  constitutes  “material  and 
substantial  alterations  or  additions,”  a 
parenthetical  cause  has  been  added  to 
indicate  that  such  change  includes 
situations  covered  by  8  122.14(e)  which 
requires  a  new  permit  application. 

Some  commenters  asked  under  what 
circumstances  would  proposed 
§  122.31(d)(7),  now  8  122.31(e)(2),  be 
used?  Section  122.31(e)(2)  might  be 
appropriate  if  a  permit  misapplied  State 
water  quality  standards  (in  effect  at  the 
time  of  permit  issuance)  and  only 
secondary  treatment  was  necessary. 
This  section  could  be  used  to  modify  the 
permit  to  reflect  the  proper  level  of 
treatment  In  addition,  8  122.31(e)(2)  has 
been  revised  to  indicate  that  it  can  be 
used  for  revising  more  than  effluent 
limitations,  e.g..  monitoring 
requirements.  ! 

Proposed  8 122.31(d)(8)  (now 
8  122.31(e)(3))  indicated  circumstances 
imder  which  revision  or  withdrawal  of 
EPA  promulgated  effluent  limitations 
guidelines  constituted  cause  of  permit 
modification  or  revocation.  Many 
commenters  objected  that  the 
requirement  to  file  a  modification 
request  within  ninety  (90)  days  after  the 
Federal  Register  notice  of  withdrawal  or 
revision  was  unreasonable,  particularly 
since  the  scope  of  the  relaxed  guideline 
or  standard  may  not  be  known.  EPA 
continues  to  believe  that  Federal 
Register  notice  is  appropriate  and 
adequate  and  that  90  days  is  sufficient 
time  for  a  discharger  to  determine  the 
scope  of  the  revision  or  withdrawal. 


Several  commenters  suggested  that 
withdrawal  or  revision  of  Water  Quality 
Standards  of  EPA  promulgated  interim 
final  effluent  limitation  guidelines 
should  also  constitute  cause  for  permit 
modification.  EPA  agrees  with  these 
commenters  and  has  revised 
8  122.31(e)(3l  accordingly. 

Other  commenters  suggested 
modifications  should  be  allowed  to 
make  a  permit  less  stringent,  when  the 
permit  was  issued  based  upon  section 
402(a)(1)  of  the  Act  and  the  pemit 
limitations  are  more  stringent  than 
subsequently  promiilgated  effluent 
guidelines.  EPA  cannot  allow 
modification  to  make  a  permit  less 
stringent  under  these  circumstances 
since  a  less  stringent  modification 
would  constitute  unwarranted 
“backsliding”  in  pollution  control.  See 
U.S.  Steel  V.  Train,  556  F.2d  822, 846  (7th 
Cir.  1977).  Paragraphs  122.15(i)(l),  (2) 
and  (3)  lists  the  only  exceptions  to  tfos 
principle. 

A  few  commenters  thought  there  was 
no  need  to  modify  a  permit  when  EPA- 
promulgated  effluent  guidelines 
limitations  were  withdrawn,  revised,  or 
judicially  remanded  (see  proposed 
8  122.31(d)(8)  and  (9).  now  8  122.31(e)(3) 
and  (4))  since  the  guidelines  were  no 
longer  applicable  or  enforceable.  These 
comments  indicate  a  fundamental 
misconception  as  to  the  enforceability  of 
individual  permit  terms  and  conditions: 
permit  terms  and  conditions  remain 
enforceable  unless  and  until  they  are 
modified,  revoked,  or  judicially  or 
administratively  stayed. 

Several  commenters  objected  to 
proposed  8  122.31(d)(ll),  (now 
8  122.(e)(6))  which  indicated  by 
reference  to  proposed  8 122.14(d)  and 
8 122.15(b)  that  promulgation  of  effluent 
standard  limitations  or  prohibitions 
under  sections  307(a),  301(b)(2)(C)  and 
(D)  and  304(b)(2)  of  die  Act  constituted 
cause  for  permit  modification  or 
revocation.  Since  that  paragraph 
incorporated  the  requirements  of  former 
40  CFR  8  124.46,  that  requirement  has 
not  been  changed.  However,  two 
additional  cross  references  to  8  122.17 
(causes  for  modifications  to  schedules  of 
compliance)  have  been  added  for 
completeness. 

Proposed  8  122.31(d)(12).  stated  that 
failure  of  the  permit  “to  apply  any 
applicable  standards  or  limitations” 
constituted  cause  for  permit 
modification  or  revocation.  Many 
commenters  objected  to  that  paragraph 
as  unfairly  penalizing  the  permittee  for 
failure  of  the  permit  issuing  authority  to 
write  the  permit  properly.  Other 
commenters  indicated  that  any  attempt 
to  apply  limitations  or  standai^  wtu^ 


were  not  in  effect  at  the  time  of  permit 
issuance  constitutes  imaudiorized 
overreaching  by  the  permit  issuing 
authority.  EPA  has  carefully  considered 
these  comments  in  light  of  section  402(k) 
of  the  Act  and  has  concluded  that, 
except  as  provided  in  8  122.31(e)(7),  a 
permit  should  not  be  modified  to 
incorporate  new  standards  or 
limitations.  Accordingly.  EPA  has 
deleted  that  paragraph. 

Proposed  8  122.31(d)(13).  defined 
cause  to  include  “other  circumstances 
.  .  .  [which]  have  materially  and 
substantially  changed  since  the  permit 
was  issued."  Several  commenters 
suggested  that  this  subsection  was 
either  too  vague  or  too  expansive  and 
should,  therefore,  be  deleted.  Although  it 
was  not  intended  that  this  paragraph  be 
used  as  a  carte  blanche  to  allow  permit 
modifications,  EPA  imderstands  and 
partially  agrees  with  the  fears  of  some 
commenters  that  this  paragraph  could 
be  so  used.  Accordingly,  that  paragraph 
has  been  deleted. 

8  122.31(f) — ^Proposed  8  122.31(e)  (now 
8  122.31(f))  listed  six  uncontested 
actions  amending  minor  provisions  of  an 
efiective  permit  that  were  not  subject  to 
the  usual  procedures  of  notice  and 
opporhmity  for  1  earing  unless  the 
modification  would  render  the  permit 
less  stringent  Several  commenters 
thought  that  it  was  inconsistent  to  allow 
only  more  stringent  modification 
%vithout  public  notice  and  an 
opporhmity  for  hearing  and  not  to  allow 
less  stringent  modifications  in  that  same 
manner.  EPA  believes  that  a 
requirement  for  public  notice  and 
opportunity  for  a  hearing  for  less 
stringent  modifications  is  necessary, 
since  the  public  has  a  right  to  know  of 
any  permit  modifications  which  would 
render  a  permit  less  stringent  and  could, 
therefore,  adversely  affect  the 
environment  The  only  person  who 
would  be  affected  by  a  more  stringent 
modification  is  the  permittee  and  the 
permittee  receives  notice  of  and  retains 
the  right  to  contest  any  more  stringent 
modifications.  If  the  permittee  contests 
the  modification,  8 122.31(f).  by  its 
terms,  is  not  applicable  and  the 
requirements  of  Part  124  come  into 
effect 

Several  commenters  suggested  that  a 
permit  modification  to  require  less 
frequent  monitoring  or  reporting  should 
be  an  insignificant  modification  under 
8 122.31(f).  Since  less  frequent 
monitoring  or  reporting  would  render  a 
permit  less  stringent  EPA,  for  the 
reasons  stated  above,  believes  public 
notice  and  an  opportunity  for  a  hearing 
is  required. 
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Other  commenters  suggested  various 
changes  to  proposed  §  122.31(e)(3)  (now 
S  122.31(f)(3))  to  allow  more  than  the 
proposed  120  days  slippage  not  only  for 
interim  compliance  dates  but  also  for 
final  compliance  dates.  An  extension  of 
the  final  compliance  date  clearly 
renders  the  permit  less  stringent  and 
therefore  EPA  has  not  made  the 
suggested  changes.  EPA  further  believes 
that  a  slippage  of  more  than  120  days  in 
an  interim  compliance  date  would,  in 
most  cases,  interfere  with  the 
attainment  of  a  tinal  compliance  date.  In 
the  development  of  the  Interim  National 
Municipal  Policy  and  Strategy  EPA 
carefully  considered  the  effect  of  the 
Construction  Grants  process  on  the 
achievement  of  interim  compliance 
dates  by  municipal  permittees.  EPA 
concluded  that  120  days  slippage  in 
interim  compliance  date  is  sufficient  to 
accommodate  the  Construction  Grants 
process  and  that,  with  careful  grants 
management,  EPA  is  hopeful  that  even 
slippages  of  120  days  will  not  occur  in 
the  future. 

\  122.41  Disposal  of  pollutants  into 
wells,  into  publicly  owned  treatment 
works,  or  by  land  application. 

Proposed  §  122.41(a)  requiring  State 
permits  for  the  disposal  of  pollutants 
into  wells  has  been  moved  from  Part  122 
to  Part  123  because  it  is  applicable 
solely  to  NPDES  States. 

§  122.41(a) — One  commenter 
recommended  that  disposal  of  wastes 
by  land  application,  as  well  as  by  well 
injection  or  routing  to  a  POTW  should 
be  included  in  §  122.41.  EPA  agrees,  and 
this  change  has  been  made. 

A  number  of  commenters  objected  to 
the  provision  in  proposed  §  122.41(b) 
(now  §  122.41(a)]  requiring  adjustment 
of  effluent  limitations  for  discharges  into 
surface  waters  where  a  portion  of  raw 
waste  is  injected  into  a  well.  These 
commenters  argued  that  the  adjustment 
provision  is  inconsistent  with  Exxon 
Corp.  V.  Train,  554  F.2d  1310  (5th  Cir. 
1977),  and  further  that  EPA  should  defer 
to  Subpart  C  of  the  Safe  Drinking  Water 
Act,  which  establishes  controls  over 
well  injection. 

EPA  believes  that  these  commenters 
have  misconstrued  the  purpose  and 
scope  of  proposed  §  122.41(b)  (now 
§  122.41(a)).  The  provision  does  not 
regulate  well  injection,  directly  or 
indirectly,  nor  does  it  place  any  limit  on 
the  amounts  which  may  be  injected,  the 
rates  of  injection,  or  the  design  and 
operation  of  injected  wells.  Instead, 
$122.41  focuses  on  the  remaining  wastes 
which  are  being  discharged  into  waters 
of  the  United  States.  The  purpose  of  the 
regulation  is  to  ensiuv  that  the  Act's 


treatment  requirements  are  met  for 
discharges  into  surface  waters.  Unless 
adjustment  is  made  in  calculating 
effluent  limitations,  dischargers  using 
wells,  POTWs,  or  land  application  for 
part  of  their  wastes  would  get  treatment 
“credit"  for  pollutants  so  disposed  and 
thus  escape  application  of  technology- 
based  requirements  to  the  portions  of 
the  wastes  disposed  to  waters  of  the 
United  States. 

Several  comments  noted  that  the 
formula  as  published  in  the  proposed 
rules  is  incorrect  and  inconsistent  with 
EPA’s  examples  in  the  preamble.  EPA 
agrees,  and  has  modified  the  final  rules 
to  incorporate  the  correct  method  of 
calculation.  This  method  may  be 
algebraically  expressed  as: 

N 

P-ExT 

where  P  is  the  permit  effluent  limitation, 
E  is  the  limitation  derived  by  applying 
effluent  guidelines  to  the  total  waste 
stream,  N  is  the  wastewater  flow  to  be 
treated  and  discharged  to  waters  of  the 
United  States,  and  T  is  the  total 
wastewater  flow. 

Several  commenters  noted  that  strict 
application  of  the  formula  would  allow  a 
discharger  to  inject  concentracted 
wastes  into  a  well  and  discharge 
relatively  dilute  wastes  to  surface  water 
with  little  or  no  treatment.  The  last 
sentence  in  proposed  $  122.41(b)  was 
intended  to  cover  this  situation.  That 
sentence  allows  adjustment  of  the 
effluent  limitations  derived  from  the 
formula  as  necessary  to  account  for 
changes  in  “character  or  treatability"  of 
the  wastes  disposed  into  navigable 
waters.' Permit  issuing  authorities  should 
devise  appropriate  methods  of 
adjustment  in  each  case,  based  upon  a 
finding  that  the  wastes  being  discharged 
into  surface  waters  are  “fundamentally 
different"  fi'om  those  considered  in 
issuing  effluent  guidelines.  These 
variances  will  be  controlled  by  Subpart 
D  of  Part  125. 

A  new  paragraph  (|  122.41(a)(l])  has 
also  been  added  to  cover  the  situation 
where  EPA-promulgated  effluent 
guidelines  provide  separate  standards 
for  a  discharge  of  wastes  from  a 
particular  process  and  all  wastes  fi-om 
that  process  go  to  wells,  land 
application,  or  POTWs.  Such  separate 
process  standards  would  not  be  used  to 
calculate  permit  limits. 

$  122.42  Concentrated  animal  feeding 
operations. 

Proposed  $  122.42  subjected 
concentrated  animal  feeding  operations 
to  individual  permits  coverage  and  all 
other  animal  feeding  operations  to 


general  permit  coverage.  Many 
commenters  objected  to  EPA's  blanket 
coverage  of  all  animal  feeding 
operations,  arguing  that  many  smaller 
animal  feeding  operations  are  not  point 
sources.  These  commenters  also  added 
that  such  operations  were  adequately 
covered  by  the  section  208  planning 
process.  EPA  has  reconsidered  its 
position  and  agrees  that  not  all  animal 
feeding  operations  are  point  sources  and 
thus  subject  to  permit  requirements. 

EPA  is,  therefore,  withdrawing  the 
proposed  revision;  and  the  final 
regulations  reflect  the  requirements 
found  in  former  $  124.82  and  $  125.51. 
Thus,  only  concentrated  animal  feeding 
operations  will  be  subject  to  individual 
permits  and  general  permits  will  not 
apply  to  other  animal  feeding 
operations. 

$  122.43  Concentrated  aquatic  animal 
production  facilities. 

Many  commenters  objected  to  this 
proposal  which  subject^  concentrated 
aquatic  animal  production  facilities  to 
individual  permit  coverage  and  all  other 
aquatic  animal  production  facilities  to 
general  permit  coverage.  In  addition, 
commenters  objected  to  the  provisions 
for  case-by-case  designation  of  certain  ‘ 
aquatic  animal  production  facilities  as 
concentrated  aquatic  animal  production 
facilities,  and  therefore,  subject  to 
individual  permits. 

As  discussed  in  $  122.42,  EPA  is 
withdrawing  the  proposed  revision 
regarding  general  permits.  The  final 
regulation  concerning  permit  coverage  is 
similar  to  former  40  CFR  $  124.1(u)  and 
$  125.1(ii)  requiring  only  individual 
permits  of  concentrated  aquatic  animal 
production  facilities.  However,  EPA 
believes  that  some  aquatic  animal 
production  facilities  ^at  may  not  be 
classified  as  concentrated  imder  the 
formula,  nevertheless,  may  be 
significant  contributors  of  pollution. 
Because  of  this,  EPA  is  retaining  the 
provision  for  case-by-case  designation 
of  concentrated  aquatic  animal 
production  facilities.  EPA  is  revising  this 
to  include  the  following  language 
suggested  by  one  commenter.  “In  no 
case  shall  a  permit  application  be 
required  from  a  concentrated  aquatic 
animal  production  facility  designated 
under  (the  case-by-case  provision)  until 
there  has  been  an  on-site  inspection  of 
the  facility  and  a  determination  that  the 
facility  should  and  could  be  regulated 
under  a  permit  program." 

Commenters  also  objected  to 
combining  warm  and  cold  water  aquatic 
animal  pi^uction  facilities  and  the 
9,090  kilograms  (approximately  20,000  * 
pounds)  of  aquatic  animals  per  year  cut- 
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off.  In  response  to  these  comments, 
aquatic  animal  production  facilities  are 
now'differentiated  in  the  regulations 
based  on  whether  they  produce  warm  or 
cold  water  species  and  the 
characteristics  of  the  method  of 
confinement.  Warm  and  cold  water 
production  facilities  are  separated 
because  of  basic  operational 
characteristics  differences.  Cold  water 
aquatic  animal  production  facilities, 
where  concentrated  feeding  and 
continuous  flow  occur,  dis^arge 
organic  pollutants  at  a  rate  related  to 
the  amount  of  food  fed  and  the  total 
weight  of  the  animals  produced.  Small 
facilities  of  this  type,  however,  (such  as 
“Hshout”  ponds  and  farm  ponds) 
produce  negligible  amounts  of  pollution. 
For  this  reason  a  facility  which  produces 
less  than  9,090  harvest  weight  kilograms 
^  (approximately  20,000  harvest  wei^t 
poimds]  of  aquatic  animals  per  year  and 
feeds  less  than  2,272  kilograms 
(approximately  5,000  pounds)  of  food 
during  the  month  of  maximum  feeding, 
is  not  required  to  have  an  NPDES  permit 
unless  so  required  on  a  case-by-case 
basis  (see  §  122.43(c)). 

In  most  cases  warm  water  aquatic 
animal  production  facilities  differ  in 
construction  and  operation  from  cold 
water  facilities.  If  the  discharge  from  a 
warm  water  operation  takes  place  for 
less  than  30  days  per  year  or  only  during 
periods  of  excess  runoff,  no  NPDES 
permit  is  required.  Facilities  which 
produce  less  than  45,454  harvest  weight 
kilograms  (approximately  100,000 
harvest  wei^t  pounds)  of  warm  water 
aquatic  animals  per  year  are  also 
exempted.  The  45,454  kilogram  figiire 
will  apply  to  warm  water  aquatic  animal 
production  facilities.  If  sufficient 
information  is  submitted  to  EPA  to 
substantiate  a  higher  figure,  EPA  will 
consider  amending  this  section. 

Finally,  EPA  has  deleted  the  non¬ 
native  fish  restriction  foimd  in  proposed 
§  122.43(b)(1).  Although  this  restriction 
was  taken  from  the  former  regulations, 
an  overwhelming  number  of  commenters 
objected  to  the  restriction  because  of  its 
indirect  effect  on  research,  sport  fishing, 
and  fish  management  and,  generally, 
because  it  exceeded  EPA's  statutory 
authority.  Since  EPA  agrees  that  a 
native/non-native  fish  distinction  bears 
little  relation  to  the  quality  of  the 
discharge,  this  distinction  was  deleted. 

S  122.45  Separate  storm  sewers. 

On  February  4, 1977,  the  EPA 
published  a  proposed  rule  to  establish 
an  NPDES  general  permit  program  for 
irrigation  return  flows  and  separate 
storm  sewers  (see  preamble  discussion 
of  S  122.48  General  Permit  Program). 


The  February  4, 1977  proposed  definition 
of  “separate  storm  sewer”  was  the  same 
as  defined  in  former  40  CFR  {  125.52.  In 
the  August  21, 1978  proposal,  EPA 
redefined  “separate  storm  sewer"  to 
mean  “a  conveyance  or  system  of 
conveyances  (including  but  not  limited 
to  pipes,  conduits,  ditches  and  channels) 
primarily  used  for  collecting  and 
conveying  storm  water  runoff."  This 
definition  differed  from  the  February  4, 
1977  definition,  in  that  the  February  4, 

1977  proposal  required  the  sewer  to  be 
located  in  an  “urbanized  area”  or 
otherwise  be  found  to  be  a  significant 
contributor  of  pollution.  The  August  21, 

1978  proposal  also  introduced  the 
concept  of  case-by-case  designations  of 
“concentrated”  storm  sewers  and 
indicated  that  concentrated  storm 
sewers  require  individual  permits. 

In  response  to  comments  objecting  to 
the  case-by-case  designation  of 
concentrated  separate  storm  sewers  and 
the  deletion  of  the  “urbanized  area” 
requirement  for  separate  storm  sewers, 
EPA  has  returned  to  the  definition  of 
separate  storm  sewer  proposed  in 
February  4, 1977,  i.e.,  the  sewer  must  be 
located  in  an  urbanized  area  to  be  a 
separate  stprm  sewer  and  there  will  be 
no  case-by-case  designations  of  a 
different  category  of  sewers  known  as 
“Concentrated”  storm  sewers.  A 
conveyance  or  system  of  conveyances 
not  located  in  an  urbanized  area,  can,  as 
proposed  in  the  February  4, 1977  rule,  be 
designated  a  significant  contributor  of 
pollution  and  be  considered  a  “separate 
storm  sewer”  subject  to  permit 
requirements.  Likewise,  under 
§  122.48(e)  concerning  general  permits, 
the  permit  issuing  authority  can  require 
that  sources  otherwise  subject  to  a 
general  permit  obtain  an  individual 
permit  This  case-by-case  designation  is 
similar  to  the  February  4, 1977  proposal. 

A  comment  has  also  been  added 
which  indicates  that  the  designation  of 
separate  storm  sewer  under  this  section 
has  no  bearing  on  whether  the  source  is 
or  is  not  a  separate  storm  sewer  for 
purposes  of  ^ding  imder  Title  n  of  the 
Act  This  comment  was  added  to 
prevent  any  possible  confusion  between 
these  regulations  and  the  Title  II 
regulations. 

§  122.46  Silvicultural  activities. 

Proposed  §  122.46  restated  the  former 
definition  of  “silvicultural  point  source” 
(40  CFR  S  124.85(a)  and  8  125.54(a))  and 
introduced  the  concept  of  case-by-case 
designations  of  silvicultural  activities  as 
point  sources.  Many  commenters 
objected  to  the  case-by-case  designation 
of  point  sources  arguing,  among  other 
things,  that  such  designations  would 


negate  the  section  208  plaiming  process; 
that  the  criteria  for  designations  were 
too  vague  and  that  the  designation  of 
any  additional  silvicultural  point 
sources  should  be  through  rulemaking 
procedures.  EPA  has  considered  these 
comments  and  determined  that  the  four 
silvicultural  point  source  activities 
defined  under  8  122.46(a)  (rock  crushing, 
gravel  washing,  log  sorting,  and  log 
storage)  are  sufficient  under  NPDES 
because  most  water  pollution  from 
forest  management  areas  is  non-point  in 
nature  and  hence  not  subject  to  NPDES. 
EPA  accordingly  has  deleted  all 
^ference  to  case-by-case  designation  of 
Silvicultural  point  sources. 

8  122.47  New  sources  and  new 
dischargers. 

8  122.47  (a)  and  (b) — ^Two  conunenters 
pointed  out  that  proposed  8  122.47  (a) 
and  (b)  did  not  address  the  question  of 
whether  a  mobile  drilling  rig  which 
relocates  requires  an  EIS  upon 
relocation,  llie  final  regulations 
continue  to  track  the  language  of  section 
306(a)(5)  of  the  Act  which  defines 
construction  to  include  “any  placement, 
assembly  or  installation  of  facilities  and 
equipment ...  at  the  premises  where 
such  equipment  will  be  used,”  without 
interpreting  this  language  in  the  context 
of  mobile  drilling  rigs.  It  should  be  noted 
that,  at  present,  no  new  source 
performance  standards  have  been 
promulgated  for  mobile  drilling  rigs; 
thus,  no  mobile  drilling  rig  may  be 
considered  a  new  source  at  present.  The 
Agency  intends  to  examine  the  EIS  issue 
at  the  time  that  it  promulgates  new 
source  performance  standards  for  these 
sources. 

8  122.47(c) — Several  commenters 
remarked  that  State-issued  permits  to 
new  sources  should  require  EIS’s  under 
proposed  8  122.47(c)(l)(ii).  Other 
commenters  disagreed.  It  is  clear, 
however,  that  the  issuance  of  a  permit 
by  a  State  is  not  a  major  Federal  Action. 
Chesapeake  Bay  Foundation  v.  United 
States  (E.D.  Va.  )une  28, 1978). 

Therefore,  EPA  has  not  changed  this 
statement 

Several  conunenters  objected  to  the 
requirement  in  proposed  8  122.47(c)  (2) 
and  (3)  that  the  Regional  Administrator 
must  accept  the  EIS  reconunendations 
and  deny  or  condition  permits  in 
accordance  with  such  reconunendations. 
They  argued  that  the  EIS  is  only  a 
reconunendation  and  that  it  is  the 
Regional  Administrator’s  duty  to 
evaluate  the  recommendation  and  make 
permit-related  decision  accordingly. 

EPA  agrees  with  the  thrust  of  these 
comments,  and  the  regulation  has  been 
redrafted  to  reflect  them. 
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Many  commenters  disagreed  with  the 
provision  of  proposed  §  122.47(c)  (4)  and 
(5)  which  would  bar  construction  prior 
to  issuance  of  a  permit  or  negative 
declaration.  However,  EPA  believes  that 
it  is  implicit  in  the  requirement  of 
section  511(c)  of  the  Act  and  of  the 
National  Environmental  Policy  Act 
(NEPA)  that  the  expected  environmental 
impacts  studied  in  the  environmental 
impact  assessment  should  not  be 
allowed  to  proceed  until  that 
assessment  has  been  concluded.  This 
has  consistently  been  the  Agency's 
position  (see  former  40  CFR  §  6.906, 
published  in  42  FR  2454  ()anuary  11,- 
1977))  and  has  recently  been  reinforced 
in  NEPA  regulations  published  by  the 
Council  on  Environmental  Quality  (43 
FR  55478,  November  29, 1978). 

Therefore,  the  position  is  retained  in 
these  final  regulations.  It  should  be 
noted  that  subparagraph  (c)(4)  allows 
the  Regional  Administrator  to  approve 
construction  prior  to  issuance  of  a 
permit  or  finding  of  no  significant  impact 
(i.e.,  a  negative  declaration)  if  he  or  she 
determines  that  such  a  finding  will 
probably  be  made. 

§  122.47(d} — Several  commenters 
pointed  out  under  proposed 
§  122.47(d)(l)(ii)  that  construction  often 
creates  construction-related  discharge 
and  that  the  10-year  protection  period 
for  new  source  performance  standards 
should  not  begin  at  the  time  of  such 
discharges.  Accordingly,*  the  regulations 
have  been  modified  to  trigger  the  period 
at  the  time  of  discharge  only  in  the  case 
of  process  or  other  non-construction 
related  discharges. 

The  interpretation  of  section  306(d) 
has  been  a  vexing  legal  problem  for  EPA 
since  the  enactment  of  the  1972 
Amendments  to  the  Clean  Water  Act. 
That  provision  grants  to  a  qualifying 
source  meeting  “all  applicable 
standards  of  performance”  a  ten-year 
immunity  (or  immunity  during  the  period 
of  amortization  of  pollution  control 
facilities,  if  shorter)  from  "any  more 
stringent  standard  of  performance.”  The 
term  "standard  of  performance”  is 
defined  in  section  306(a)(1)  in  such  a 
way  as  to  make  it  clear  that  it  refers 
only  to  new  source  performance 
standards  issued  by  the  Administrator. 
Thus  the  literal  effect  of  section  306(d)  is 
to  give  a  new  source  a  ten-year 
protection  only  from  more  stringent  new 
source  performance  standards,  and  not 
from  more  stringent  BAT,  BPT,  or  BCT 
effluent  limitations. 

Reading  this  provision  of  the  statute 
literally  would  make  it  meaningless,  a 
result  Congress  could  not  have  intended. 
New  source  performance  standards  are 
periodically  revised  to  incorporate  new 


designs  and  in-process  changes  which 
can  only  be  incorporated  into  a  new 
plant  when  it  is  first  built.  If  the  statute 
is  applied  literally,  after  the  protection 
period  expires  a  new  source  would  have 
to  comply  with  any  revised  new  source 
performance  standards,  some  of  which 
might  be  achievable  only  by  a  plant 
which  was  designed  and  constructed 
from  the  ground  up  so  as  to  meet  them. 

On  the  other  hand,  reading  the  term  , 
“standard  of  performance”  (in  its  second 
use  in  section  306(d))  to  refer  to  all 
technology-based  standards  not  only 
does  violence  to  the  language  of  the  Act 
(by  requiring  the  same  statutory  term  to 
have  two  different  meanings  in  the  same 
sentence  and  by  failing  to  track  the 
definition  in  section  306(a)(1)),  but  also 
seriously  interferes  with  Congress' 
command  in  the  1977  Amendments  that 
technology-based  standards  for  toxic 
pollutants  be  expeditiously  achieved. 

In  the  proposed  regulations  EPA 
sought  to  deal  with  these  problems  of 
interpretation  by  construing  the 
protection  afrorded  by  section  306(d)  to 
apply  only  to  “more  stringent” 
technology-based  effluent  limitations 
controlling  the  same  pollutants  as  are 
controlled  by  the  applicable  standards 
of  performance.  In  other  words,  if  the 
NSPS  only  limited  pollutants  A  and  B, 
EPA  could  later  impose  technology- 
based  effluent  limitations  for  pollutants 
D  ahd  E,  but  could  not  impose  more 
stringent  technology-based  limitations 
on  A  and  B. 

A  number  of  commenters  objected  to 
this  proposal,  arguing  that  section  306(d) 
should  be  read  to  afford  new  sources 
protection  against  any  additional 
requirements  during  ^e  protection 
period.  EPA  agrees  that  the  protection 
provided  by  the  proposed  regulations 
should  be  broadened,  although  not  to 
the  extent  suggested  by  the  commenters. 
Accordingly,  the  Agency  has  invoked  its 
rule-making  authority  under  section 
501(a)  of  the  Act  to  fashion  an 
interpretation  of  section  306(d)  that 
gives  the  greatest  effect  possible  to  the 
language  of  the  statute  in  light  of 
congressional  purposes.  This 
construction  has  two  principal  features. 
First,  it  extends  the  protection  afforded 
by  section  306(d)  not  only  to  new  source 
performance  standards,  but  to  all 
technology-based  requirements  under 
section  301  (BPT,  BCT,  and  BAT). 

Second,  the  protection  is  not  extended 
to  toxic  pollutants  controlled  by 
applicable  BAT  regulations,  but  not  by 
the  new  source  performance  standards. 
(The  proposed  regulations  would  have 
exempted  fit)m  10-year  protection 
conditions  controlling  cmy  pollutants  not 


controlled  by  the  applicable  new  source 
performance  standards.) 

In  this  way,  EPA  has  sought  to 
implement  two  conflicting  congressional 
goals.  On  the  one  hand,  new  sources 
.must  be  given  some  meaningful 
protection  for  ten  years  after 
construction.  Section  306(d)  should  not 
be'  ignored.  On  the  other  hand,  the 
purpose  of  the  new  provisions  of  the  Act 
controlling  toxic  pollutants  must  not  be 
frustrated  by  allowing  new  sources 
which  meet  old  new  source  performance 
standards  based  on  traditional 
pollutants  such  as  BOD  and  suspended 
solids  to  escape  application  of  BAT 
controls  on  toxic  pollutants.  > 

A  number  of  commenters  suggested 
that  the  section  306(d)  protection  period 
apply  to  State  water  quality  standards 
£uid  other  requirements  not  based  on 
technology.  ^A  has  not  adopted  these 
proposals  becabse  the  term  “standard  of 
performance”  clearly  refers  to  a 
technology-based  standard.  (See  section 
306(a)(1)  of  the  Act.)  Moreover,  an 
earlier  version  of  section  306(d)  adopted 
by  the  House  would  have  provided 
protection  from  any  effluent  limitation, 
whether  technology-based  or  water- 
quality-based.  (See  FWPCA  Legis.  Hist, 
at  965-66.)  But  the  version  adopted  by 
the  conferees  and  ultimately  enacted 
provided  protection  only  from 
“standards  of  performance.”  The  shift 
clearly  indicated  an  intent  to  narrow  the 
type  of  “standards”  from  which 
protection  is  granted. 

In  response  to  comments  objecting  to 
the  limitation  of  the  protection  period  to 
pollutants  actually  controlled  by  the 
standard  of  performance, 

§  122.57(d)(2)(ii)  allows  imposition  of  a 
more  stringent  technology-based 
effluent  limitation  during  the  protection 
period  only  if  it  controls  a  toxic 
pollutant.  This  revision  will  allow  the 
imposition  of  additional  controls  over 
pollutants  which  are  neither  hazardous 
nor  toxic  where  such  control  has  been 
specifically  identified  as  necessary  to 
indirectly  control  toxic  pollutants.  EPA's 
present  strategy  for  controlling  toxics 
will  involve  such  indirect  regulation  in 
many  instances.  This  best 
accommodates  the  purposes  of  the  1977 
Clean  Water  Act  amendments.  Congress 
intended  for  EPA  to  shift  its  focus  from 
the  regulation  of  conventional  pollutants 
to  a  new  program  for  applying 
technology-based  requirements  to  toxic 
pollutants.  Under  the  Act  as  amended, 
toxic  pollutants  are  treated  separately 
from  less  hazardous  materials.  Section 
307(a),  as  amended  in  1977,  requires 
EPA  to  estabhsh  for  toxic  chemicals 
either  effluent  limitations  based  on  the 
301(b)  criterion  of  best  available 
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technology  economically  achievable,  or 
a  national  standard  under  section  307(a) 
itself  based  on  the  toxicity  of  the 
substance  and  designed  to  provide  an 
“ample  margin  of  safety." 

The  policy  of  Congress  was  clearly  to 
control  toxic  chemical  pollution  as 
quickly  and  as  effectively  as  possible. 
See  CWA  Legis.  Hist.  427-29  (remarks  of 
Senator  Muskie).  The  addition  of  the 
new  BAT  standard  for  toxic  pollutants 
was  intended  not  to  make  toxic  controls 
less  elective  than  they  would  have  been 
imder  section  307(a).  but  to  allow  EPA  to 
use  the  regulatory  mechanisms  of 
section  301(b)  when  they  would  be  more 
evident  than  those  under  section  307(a). 
In  light  of  the  expressed  intent  of 
Congress  to  expedite  the  control  of  toxic 
pollutants,  EPA  believes  that  the  intent  ‘ 
of  the  Act  would  be  ill  served  by  a 
policy  of  exempting  classes  of  sources 
from  compliance  with  toxic  controls  for 
ten  years,  where  the  Act  can  be 
interpreted  not  to  provide  such  an 
exemption. 

Finally,  the  protection  period  will  not 
extend  to  pendt  conditions  controlling 
hazardous  substances  under  section  311 
of  the  Act  This  exception  is  intended  to 
carry  out  the  purposes  of  the  1978 
amendments  to  section  311  of  the  Act. 
Those  amendments  excluded  from 
control  under  section  311  discharges 
which  are  controlled  by  the  permit 
system  under  section  402.  The  legislative 
history  of  that  provision,  though  brief, 
shows  that  Congress  intended  for  any 
exemption  from  section  311  to  depend 
upon  the  availability  of  effective  control 
under  section  402  of  the  hazardous 
substance  discharges.  Thus,  for 
example.  Congressman  Breaux,  one  of 
the  sponsors  of  the  1978  amendments, 
said: 

At  the  present  time  many  industrial  point 
sources  have  section  402  permits  which  do 
not  identify  or  provide  for  the  regulation  of 
designated  hazardous  substances.  Section 
311(a)(2)  would  be  amended  to  provide  these 
sources  a  reasonable  opportunity  to  identify 
the  constituent  elements  of  their  efDuent,  to 
develop  treatment  and  management 
procediures  and  to  apply  for  a  new  permit 
without  being  liable  for  section  311  penalties. 
Cong.  Rec.  (daily  ed.)  at  13599,  October  14. 
1978. 

New  sources  should  have  this  same 
opportunity  to  apply  for  a  permit  that 
reflects  consideration  of  hazardous 
substance  discharges,  and  these 
regulations  now  accord  that  opportunity. 

Several  commenters  pointed  out  that 
under  proposed  8  122.47(d)(4)  the 
maximum  of  a  60-day  “start-up"  period 
was  insufficient  for  new  sources  to  meet 
all  permit  conditions.  One  example 
given  was  the  case  of  biological 


oxidation  ponds  in  cold  weather.  As  a 
result,  the  time  limit  has  been  extended 
to  90  days.  - 

\  122.48  General  permit  program. 

On  February  4, 1977,  EPA  published  a 
proposed  rule  (42  FR  5846)  to  establish 
an  NPDES  general  permit  program  for 
irrigation  return  flows  and  separate 
storm  sewers.  The  proposed  rule  arose 
out  of  the  decision  in  NRDC  v.  Castle 
(Runoff  Point  Source),  which  denied 
EPA’s  authority  to  exclude  certain  point 
sources  from  the  permit  program,  llie 
general  permit  program  outlined  a 
system  whereby  similar  activities  in  a 
given  geographic  area  would  be  covered 
by  a  single  general  permit  The  program 
was  intended  to  provide  administrative 
flexibility  in  dealing  with  numerous 
minor  discharges  subject  to  the  same 
limitations. 

Approximately  40  comments  were 
received  on  the  proposed  regulations 
during  the  overall  comment  period, 
ending  April  1977.  Many  of  Aese 
comments  addressed  problems 
associated  with  irrigation  return  flows. 
However,  after  the  proposal  Congress 
excluded  irrigation  return  flows  from  the 
permit  requirements  (see  section  502(14) 
of  the  Act).  Accordingly,  EPA  has 
exempted  those.discharges  from  both 
individual  and  general  permit  coverage, 
see  1 122.4(a)(4). 

The  August  21, 1978  proposal  reserved 
8  122.48  for  the  general  permit  program. 
Based  on  comments  on  the  original 
general  permit  proposal  and  the  August 
21, 1978  proposal,  EPA  has  made  several 
revisions  as  noted  below. 

First,  as  indicated  in  8  122.48(b),  the 
general  permit  program  is  limited  to 
certain  types  of  point  sources.  While  the 
original  general  permit  proposal  covered 
only  separate  storm  sewers  and 
irrigation  return  flows  (now  exempted), 
comments  addressing  the  administrative 
flexibility  of  the  approach  have 
prompted  us  to  authorize  the  use  of 
general  permits  for  other  categories  of 
points  sources  with  minor  dis^arges 
located  in  the  same  geographic  area.  All 
draft  general  permits  for  oflier 
categories  of  points  sources  must  be 
sent  to  the  EPA  Deputy  Assistant 
Administrator  for  Water  Enforcement 
for  a  90-day  review  (see  88  123.22, 
124.32(a)  and  the  Comment  to 
8  122.48(a)(2)). 

Some  commenters  misinterpreted  the 
proposed  regulations  and  though  that 
EPA  was  requiring  States  to  use  general 
permits.  It  should  be  noted  that  Ae 
general  permit  program  is  optional. 
States  (and  EPA)  retain  the  right  to 
require  individual  permits  for  any  and 
all  point  sources. 


A  few  commenters  were  confused  as 
to  the  proposed  timetable  for 
establishment  of  a  general  permit 
program  for  separate  storm  sewers  > 
which  varied  depending  on  whether  the 
permitting  authority  is  a  State  or  EPA.  In 
response.  EPA  has  decided  to  drop  the 
deadline  requirement  for  submitting  a 
separate  storm  sewer  general  permit 
program.  Since  the  requirements  for 
State  general  permit  programs  have 
been  placed  in  8  123.12,  a  more  in-depth 
discussion  of  State  requirement  can  be 
found  in  the  preamble  discussion  of  that 
section. 

The  proposed  general  permit 
regulations  listed  geographic  areas 
which  may  be  appropriate  for  the 
issuance  of  general  permits  to  storm 
sewers,  including  political  or 
geographical  boimdaries.  Based  on 
several  comments,  the  final  regulations 
have  been  revised  to  include  boundaries 
designated  by  roads  in  a  State  highway 
system  as  a  geographical  area. 

Several  commenters  addresed  the 
procedural  aspects  of  general  permit 
issuance  established  in  the  proposed 
regulations,  particularly,  public  notice. 
These  issues  are  now  covered  under 
Part  124  and  have  been  subject  to 
renewed  opportunity  to  comment  in  the 
August  21, 1978  proposal.  Although 
commenters  felt  the  Agency  shodd 
individually  send  notice  to  permittees 
covered  by  a  general  permit,  EPA 
believes  that  such  system  would  be 
unwieldy  and  that  Federal  Register 
notice,  or  other  appropriate  notice  in  the 
case  of  State  issued  general  permits,  is 
sufficient  (see  8  124.41(f)). 

The  ori^al  February  4. 1977 
proposed  general  permit  terms  and 
conditions  have  been  deleted  because 
they  would  be  duplicative  of  the 
provisions  in  8 122.14  and  8 122.15 
(permit  terms  and  conditions).  Since 
these  sections  are  more  detailed  than 
the  general  permit  proposal,  they 
address  the  concerns  of  commenters 
that  proposed  general  permit  terms  and 
conditions  were  vague  and  overbroad. 
Any  concerns  about  unreasonable 
permit  conditions  are  adequately 
addressed  by  a  discharger's  right  to 
request  an  individual  permit  and  then 
request  a  hearing  under  Part  124. 

^me  commenters  were  confused 
about  the  use  of  best  management 
practices  (BMPs)  as  general  permit 
terms  and  conditions,  including 
questions  on  how  best  management 
practices  would  be  developed.  The  use 
of  BMPs  for  separate  storm  sewers  is  of 
particular  importance  since  "end-of- 
pipe"  effluent  limitations  may  not  be  the 
most  appropriate  means  of  control  As 
indicated  in  the  preamble  discussion  of 
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BMPs,  they  may  be  imposed  in  general 
permits  under  a  variety  of  authorities. 

To  summarize  bYiefly,  BMPs  may  be 
imposed  in  general  (or  individual) 

NPDES  permits,  where:  uniform  numeric 
effluent  liniytations  are  infeasible,  in 
accordance  with  NRDC  v.  Costle 
(Runoff  Point  Sources);  BMPs  are 
mandated  under  section  304(e)  of  the 
Act  to  control  toxic  and  hazardous 
pollutants  from  ancillary  industrial 
activities;  BMPs  are  “appropriate 
requirements”  related  to  the 
achievement  of  effluent  limitations, 
pursuant  to  section  402(a)(2)  of  the  Act; 
BMPs  are  a  condition  of  State 
certification  for  an  EPA-issued  permit 
under  section  401(d)  of  the  Act;  BMPs 
constitute  a  more  stringent  limitation 
established  pursuant  to  State  law  or 
regulations  under  section  301(b)(1)(C)  of 
the  Act;  BMPs  are  required  pursuant  to 
the  National  Environmental  Policy  Act, 
where  an  Environmental  Impact 
Statement  (EIS)  has  been  prepared;  and 
BMPs  are  necessary  to  assure^ 
consistency  with  a  State  water  quality 
management  plan  pursuant  to  section 
208(e)  of  the  Act.  (See  §  122.15(g).) 

A  number  of  commenters  noted  some 
problems  with  the  provisions  related  to 
revocation  of  a  general  permit  and 
issuance  of  an  individual  permit  to  a 
particular  discharger.  As  a  result,  the 
provisions  have  b^n  redrafted,  with 
several  major  changes  in  the  final 
regulations.  First,  interested  persons  can 
request  that  a  general  permit  be  revoked 
and  an  individual  permit  required  for  a 
particular  permittee.  A  permittee  is 
adequately  protected  against  arbitrary 
action  in  this  regard  under  the 
procedural  safeguards  of  Part  124. 
Second,  rather  than  requiring  general 
permit  modification,  the  revocation  of  a 
general  permit  and  the  issuance  of  an 
individual  permit  now  automatically 
modifies  the  general  permit’s 
applicability  to  the  individual  permittee. 
Public  notice  and  opportunity  for 
comment  on  the  modification  of  the 
general  permit  for  this  purpose  (i.e.. 
solely  reflecting  a  change  in  covered 
permittees)  is  not  necessary  because 
public  notice  will  be  given  of  the  new 
individual  permit  for  the  permittee. 
Third,  individual  permittees  can  request 
to  be  covered  by  the  general  permit,  and 
vice  versa.  In  a  related  vein,  a  few 
commenters  suggested  that  a  person 
covered  by  a  general  permit  should  be 
excluded  fl'om  general  permit  coverage 
where  an  individual  permit  is  requested, 
and  left  unpermitted  pending  a  decision 
on  the  individual  permit  request.  This 
suggestion  has  not  been  taken,  since  it 
runs  contrary  to  the  pollution  control 
goals  of  the  Act  and  EPA's  policy  on 


permit  modification  and  revocation  and 
reissuance. 

Finally,  EPA  has  rejected  some 
changes  recommended  by  commenters 
as  inconsistent  with  the  Act’s 
requirements,  e.g.,  general  permits  may 
not  be  issued  for  terms  which  exceed 
five  years,  and  section  208  water  quality 
management  agencies  may  not  be 
designated  as  permitting  authorities  for 
general  permits. 

III.  Part  123 — State  Permit  Program 
Requirements 

A.  What  Does  This  Part  Do?  Section 
304(i)*  of  the  Act  directs  the 
Administrator  to  promulgate  guidelines 
for  State  programs  setting  minimum 
requiremeifts  for  State  participation  in 
the  National  Pollutant  Discharge 
Elimination  System  (NPDES)  permit 
program  under  sections  402,  318  and  405. 
Section  101(e)  of  the  Act  directs  the 
Administrator  to  promulgate  guidelines 
setting  minimum  requirements  for  public 
participation  in  the  development, 
revision  and  enforcement  of  State 
programs  approved  pursuant  to  sections 
402  or  404.  lliis  Part  contains  the 
guidelines  required  by  section  304(i)  and 
101(e).  In  addition,  this  Part  sets 
guidelines  for  State  section  404  permit 
programs  regulating  discharges  of 
dredged  or  All  material.  The  decision  to 
include  section  404  permit  programs  in 
this  Part  is  based  on  the  very  close 
parallel  between  the  statutory 
requirements  for  the  NPDES  and  section 
404  permit  programs  (e.g.,  compare 
section  402(b)  with  section  404(h)). 

This  Part  also  specifies  the  process  for 
EPA  approval  of  State  programs  and  for 
revision  of  State  programs  (including 
any  revisions  to  existing  State  programs 
necessary  to  conform  to  the  Clean 
Water  Act  of  1977).  Guidelines  for  EPA 
overview  of  State  programs,  including 
the  requirement  for  a  Memorandum  of 
Agreement  between  the  State  and  EPA, 
and  the  process  for  objection  to' 
proposed  State  NPDES  permits  are  also 
incorporated  into  this  Part. 

Many  of  the  substantive  requirements 
for  the  operation  of  the  NPDES  program, 
whether  administered  by  a  State  or  EPA, 
are  contained  in  Parts  122, 124  and  125. 
The  provisions  of  those  Parts  are 
applicable  to  State  programs  only  to  the 
extent  they  are  incorporated  by 
reference  into  Part  123  (e.g.,  see 
§  123.12).  Thus,  if  a  provision  of  Part  122, 
124  or  125  is  not  cross-referenced  in  Part 


*The  proviaions  of  section  304  were  redesignated 
as  a  result  of  the  Clear  Water  Act  of  1977.  What  is 
now  designated  section  304(i]  was  formerly  section 
304(h).  Congress  failed  to  make  corresponding 
changes  to  section  402.  Cross  references  in  section 
402  to  section  304(h)  should,  therefore,  be  read  to 
mean  section  304(i). 


123  it  is  not  directly  applicable  to  State 
NPDES  programs.  For  example,  most  of 
the  requirements  of  Part  124  do  not 
apply  to  States. 

A  person  reading  Part  122, 124  or  125 
should  be  able  to  determine  from  the 
context  whether  the  particular  provision 
is  applicable  to  State  administered 
programs.  Nonetheless,  if  any  doubt 
exists  Part  123  should  be  consulted  to 
determine  whether  or  not  States  must 
conform  to  the  particular  requirement  in 
question.  Where  an  applicable  provision 
of  Part  122  incorporates  requirements 
from  elsewhere  in  this  Chapter  it 
becomes  a  State  program  requirement. 
For  example,  §  122.20  is  made 
applicable  to  State  programs  under 
§  123.12  and  requires  that  NPDES 
permits  include  monitoring 
requirements.  Under  S  122.20(c)  the 
testing  done  by  permittees  is  required  to 
conform  to  40  CFR  Part  136.  'Therefore, 
these  Part  136  requirements  are 
applicable  to  State  programs. 

Additional  operational  requirements 
of  State  section  404  programs  will  be 
proposed  in  the  near  future  as  part  of 
the  “consolidated  regulations”.  These 
will  closely  parallel  the  requirements  of 
Parts  122  and  124  which  are  applicable 
to  State  NPDES  programs.  Until  the 
remaining  requirements  to  State  section 
404  programs  are  proposed,  States 
should  seek  guidance  from  Parts  122  and 
124,  from  regulations  promulgated  by  the 
Corps  of  Engineers  and  directly  from 
EPA. 

'The  provisions  of  Part  123  (including 
the  applicable  sections  of  Parts  122, 124 
and  125)  are  minimum  requirements  and 
the  States  are  free  to  impose  more 
stringent  requirements  at  any  time. 

Thus,  in  the  final  example  of  the 
preceding  paragraph,  the  State  is  free  to 
ignore  the  EPA-promulgated  effluent 
guideline  if  it  chooses  to  impose  more 
stringent  effluent  limitations  than  EPA 
requires  under  40  CFR  Subchapter  N. 

B.  How  Does  This  Part  Relate  to 
Existing  Regulations?  Prior  to  the 
promulgation  of  these  regulations  the 
operational  requirements  for  State 
NPDES  programs  were  contained  in 
former  Part  124  and  former  Part  105 
(Public  Participation).  The  process  for 
approval  and  revision  of  State  programs 
was  developed  and  contained  in  EPA 
policy  memoranda  and  informational 
communications.  *1110  approval  and 
revision  process  contained  in  this  Part  is 
merely  a  codiflcation  of  existing 
requirements  and  does  not  represent 
any  change  in  these  processes. 

the  public  participation  guidelines  of 
Pcul  105  were  recently  replaced  with  a 
revised  set  of  guidelines  under  Part  25. 
In  doing  this  EPA  decided  to  remove 
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State  permit  programs  from  the  coverage 
of  Part  25  and  to  incorporate  the 
applicable  public  participation 
requirements  for  State  programs  into 
Part  123.  This  was  done  so  all  the  major 
requirements  for  State  programs  are 
contained  in  one  Part.  In  doing  this  EPA 
has  incorporated  most  of  the  substantive 
provisions  of  Part  25  into  Part  123  (in 
certain  instances  this  is  done  by 
incorporation  of  applicable 
requirements  of  Part  124). 

Public  participation  in  the  permit 
issuance  process,  pursuant  to  the 
requirements  of  section  101(e)  of  the 
Act,  is  fostered  by  the  public  notice 
requirement  (§  124.41),  the  statement  of 
basis  and  fact  sheet  requirements 
(§§  124.33  and  124.34),  the  public 
comment  period  and  opportunity  for 
hearing  requirements  (S  124.42),  and  the 
response  to  comments  section  (§  124.63), 
all  of  which  are  applicable  to  State 
NPDES  programs. 

A  basic  element  of  Congress*  concern 
for  public  participation  is  to  make  use  of 
a  concerned  public  in  identifying 
possible  noncompliance  with  permit 
requirements.  To  this  end  Part  123 
requires  that  all  permit  applications  and 
all  effluent  data  be  made  available  to 
the  public  without  restriction.  All  other 
information  must  be  made  available  to 
the  public  unless  shown  to  be 
conHdential.  (See  §  124.131.)  In  addition, 
“quarterly  noncompliance  reports'*  and 
annual  reports  prepared  under  S  122.23 
must  be  made  available  to  the  public. 
The  availability  of  this  data  ensures  that 
the  public  can  monitor  the  performance 
of  permittees. 

Additionally,  the  regulations  attempt 
to  assure  that  possible  violations 
identiHed  by  the  public  will  be  acted 
upon  by  the  State.  Section  123.31 
requires  that  States  establish  programs 
to  receive  and  review  all  evidence 
submitted  by  the  public. 

Finally,  citizens  have  a  right  to 
directly  initiate  enforcement  actions  in 
Federal  court  pursuant  to  section  505  of 
the  Act.  That  section  also  provides  that 
citizens  may  intervene  as  a  matter  of 
right  in  any  action  in  Federal  court  and, 
in  many  cases,  recover  attorney’s  fees. 

C.  How  Does  This  Part  Relate  to  the 
August  21. 1978  Proposal?  The  following 
is  a  discussion  of  the  significant 
comments  received  and  changes  made 
to  the  August  21, 1978  proposal.  Editorial 
changes  have  been  made  to  all  sections 
and  are  not  discussed.  There  has  also 
been  a  renumbering  of  the  Part  123 
sections.  There  are  now  fewer  sections 
in  Part  123  because  » large  number  of 
the  proposed  sections  were  condensed 
into  S  123.12. 


$  123. 1  Purpose  and  scope. 

Many  comments  suggested  EPA 
should  be  allowed  to  complete  the 
permit  issuance  process,  after  approving 
a  State  program,  for  those  permits  “in 
the  pipeline"  at  the  time  of  program 
approval.  While  this  approach  has  merit 
it  cannot  be  adopted  because  section 
402(c)  of  the  act  precludes  permit 
issuance  by  EPA  after  the  date  of 
approval  of  a  State  program.  See 
Central  Hudson  Gas  and  Electric  Corp. 

V.  EPA,  587  F.2d  549  (2nd  Or.  1978). 
However,  EPA  will  endeavor  to  avoid 
these  problems,  to  the  extent  possible, 
whenever  the  transfer  of  program 
authority  is  pending. 

In  an  effort  to  clarify  the  status  of 
Federally  issued  permits  after  program 
approval  a  new  paragraph  has  been 
added,  Sl23.1(d).  It  provides  that  EPA  or 
the  Corps  (in  the  case  of  section  404 
programs)  retains  jurisdiction  over 
Federally  issued  permits  for  all  purposes 
until  they  expire,  unless  arrangements 
are  made  with  the  State  for  the  State  to 
assume  responsibility  for  administering 
permits  issued  by  the  Federal 
Government  This  retention  of 
jurisdiction  may  be  extended  beyond 
the  expiration  date  of  the  permit  with 
the  agreement  of  the  State,  for  the 
purpose  of  resolving  an  ongoing  issue, 
sudi  as  an  adjudicatory  hearing  or 
permit  modification  request 

Many  commenters  opposed  the 
provisions  in  S  123.1  and  S  123.62 
.  (proposed  §  123.102)  which  link  the 
permit  programs  imder  sections  318 
(aquaculture)  and  405(a)  (disposal  of 
sewage  sludge)  to  the  section  402  permit 
program.  These  comments  suggested 
that  such  a  linkage  is  not  authorized  by 
law  and  would  impose  an  additional 
btirden  on  NPDES  States.  However,  the 
Clean  Water  Act  of  1977  specifically 
amended  section  318  and  405  to  provide 
that  permits  issued  under  these  sections 
are  NPDES  permits.  In  light  of  the 
prohibition  against  partial  program 
approval  requiring  that  all  elements  of 
the  NPDES  program  be  administered  by 
the  State,  State  programs  must  now 
include  the  acti^ties  specified  in 
sections  405  and  318. 

To  avoid  any  confusion,  the  language 
in  §  123.1  and  §  123.62  has  been 
clarified.  A  preliminary  review  of  State 
programs  indicates  that  most  existing  ' 
NPDES  States  have  adequate  authority 
to  control  the  discharges  specified  in 
sections  318  and  405(a).  Therefore,  the 
requirement  that  States  have  authority 
for  controlling  these  discharges  should 
not  impose  an  additional  buMen.  EPA 
will  assume  that  existing  State  programs 
have  the  necessary  authority  and  are 


authorized  to  implement  sections  318 
and  405(a).  Any  State  which  lacks 
authority  should  contact  EPA  and  take 
whatever  action  is  necessary  to  modify 
its  program  to  conform. 

Another  new  provision  has  been 
added  to  this  section  (§  123.1(f))  which 
specifies  that  the  public  participation 
guidelines  of  section  101(e)  are  now 
incorporated  into  Part  123. 

S  123.2  Definitions. 

Four  new  definitions  have  been 
added,  i.e.,  “draft  permit,**  “proposed 
permit,"  "Memorandum  of  Agreement,” 
and  “State/EPA  Agreement.”  These 
definitions  conform  to  existing  practice 
and  do  not  represent  any  new  or 
changed  requifement. 

A  draft  permit  is  the  document 
prepared  by  the  Director  after 
tentatively  determining  to  issue  a  permit 
to  an  applicant.  This  draft  permit  is  then, 
put  on  public  notice  and  circulated  in 
accordance  with  the  applicable  sections 
of  Part  124.  A  fact  sheet  on  the  draft 
permit  may  be  required.  A  statement  of 
bhsis  is  required  whenever  a  fact  sheet 
is  not  prepared. 

After  the  close  of  the  comment  period, 
the  Director  analyzes  all  the  information 
submitted  on  the  draft  permit  and 
arrives  at  a  final  determination  to  issue 
a  specific  dociunent  as  a  final  permit. 
Where  EPA  has  not  waived  the  right  to 
review  the  permit,  this  final 
determination  is  subject  to  EPA  review 
in  accordance  with  S  123.23  before  it  can 
become  finally  effective.  The  State 
Director’s  final  determination  is  sent  to 
EPA  as  a  “proposed  permit”  in 
accordance  with  the  Memorandum  of 
'  Agreement.  ’The  State  Director  may 
issue  the  proposed  permit  as  soon  as 
EPA  concurs  with  the  proposed  permit, 
or  the  time  for  EPA  reriew  expires.  No 
proposed  permit  is  required  under  these 
regulations  whenever  EPA  has  waived 
its  right  to  review  (See  §S  123.23  and 
123.7). 

The  definitions  of  Memorandum  of 
Agreement  and  State/EPA  Agreement 
were  added  to  provide  clarity.  'There 
were  several  comments  questioning  the 
relationship  between  these  two 
documents.  See  the  preamble  discussion 
of  8  123.7  for  a  discussion  of  this 
relationship. 

8  123.3  Elements  of  a  program 
submission. 

A  new  section  (8  123.3)  has  been 
added  to  clarify  and  identify  all 
requirements  of  a  program  submission  in 
one  section.  With  respect  to  State 
program  forms,  EPA  is  now  more 
specific  as  to  which  State  forms  it  will 
review  (i.e.,  the  permit  form  and  the 
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permit  application  fonn(s)).  States  will 
be  required  to  use  a  standard  Discharge 
Monitoring  Report  (DMR)  form 
developed  by  EPA.  These  foims  will  be 
printed  by  EPA  and  supplied  to  States 
on  request.  States  may,  however, 
substitute  their  State  Agency's  name, 
address,  logo,  and  other  similar  material 
for  EPA’s  on  the  forms.  They  are 
designed  to  be  read  and  analyzed  by 
computer.  EPA  will  supply  the  computer 
software  associated  with  the 
standardized  DMR  to  States  as 
requested. 

Ibe  use  of  standard  national  forms  is 
speciHcally  provided  for  in  the  Act 
(section  304(i))  and  enhances  EPA’s 
ability  to  assure  a  degree  of  national 
uniformity  of  the  program.  Many 
comments  were  received  from  national 
companies  requesting  EPA  to 
standardize  all  forms.  However,  the 
Agency  believes  that  DMRs  are  the  only 
forms  which  should  be  standardized 
now. 

1 123.4  Program  description. 

Several  comments  were  received  on 
proposed  §  123.3  objecting  to  the 
prohibition  against  allowing  more  than 
one  State  agency  to  issue  section  404 
permits.  Most  of  these  comments 
suggested  that  this  is  inconsistent  with 
the  efforts  of  several  States  to  provide 
"one-stop”  permitting  authorities 
covering  certain  activities  (e.g.,  power 
plant  siting  councils).  EPA  disagrees 
with  these  comments  and  believes  that 
it  is  important  to  have  this  permitting 
authority  in  one  State  Agency. 

§  123.5  Memorandum  of  Agreement 
with  Secretary  for  section  404 programs. 

This  requirement  was  proposed  as  ^ 
§  123.3(b)  (the  program  description 
section)  but  has  been  made  into  a 
separate  section  for  clarity.  Some  of  the 
proposed  requirements  of  this  section 
have  been  eliminated  or  modified  in 
response  to  comments.  For  example, 
joint  processing  agreements,  while 
encouraged,  are  not  required.  Likewise, 
the  State  need  not  await  the  completion 
of  a  environmental  impact  statement  by 
the  Corps  before  permit  issuance.  The 
most  important  feature  of  this 
Memorandum  of  Agreement  (MOA)  is  in 
paragraph  (a)  and  remains  unchanged. 
This  requires  a  delineation  of  section 
404  permitting  responsibilities  for  waters 
of  the  State  consistent  with  section 
404(g)(ll  of  the  Act 

S  123.6  Attorney  General's  Statement 

Section  402(b)  of  the  Act  requires  that 
the  State  Attorney  General  certify  that 
the  State  have  adequate  legal  au^ority 
to  implement  the  requirements  of  the 


NPDES  program.  Where  the  State 
program  has  independent  legal  counsel, 
such  counsel  may  submit  the  statement 
in  lieu  of  the  State  Attorney  General.  To 
qualify  as  "independent  legal  counsel” 
the  attorney  representing  the  State 
agency  must  have  authority  to 
independently  represent  the  State- 
agency  in  court  on  all  matters  pertaining 
to  the  State  program. 

Many  comments  indicated  that  the 
requirements  of  proposed  §  123.4(c) 
were  confusing  insofar  as  that 
paragraph  listed  a  number  of  sections  of 
Part  123  which,  in  turn,  cross-referenced 
sections  of  Parts  122  and  124  as  being 
applicable  to  State  programs.  In  order  to 
eliminate  this  confusion,  the  sections  of 
Part  123  which  merely  served  to  cross- 
reference  sections  of  Part  122  and  124 
have  been  consolidated  in  a  new 
§  123.12  (see  discussion  below).  Section 
123.6(c)  is  now  phrased  to  require  a 
certiHcation  that  the  State  has  authority 
to  implement  the  requirements  of  Part 
123.  ^A  will  continue  its  past  practice 
of  supplying  States  with  a  model 
Attorney  General’s  Statement  format. 

While  EPA  has  a  legal  duty  to 
independently  review  State  authorities, 
the  Attorney  General’s  Statement  is 
given  great  weight  in  interpreting  the 
requirements  of  State  law. 

§  123.7  Memorandum  of  Agreement 
with  the  Regional  Administrator  (MOA). 

The  provision  on  scope  of  EPA  waiver 
of  review  (proposed  §  123.5.(b))  drew 
the  most  comments  on  this  section  and 
has  be  modified.  The  language  in  the 
regulations  as  proposed  was  based  on 
existing  Agency  policy  on  waiver  and, 
therefore,  reflected  what  is  presently 
found  in  MOA’s  with  the  NPDES  States. 
As  written,  the  provision  on  waivers 
broadens  the  scope  of  waivers 
available.  This  waiver  of  review  is  now 
very  broad  for  non-process  wastewater 
discharges;  however,  in  some  instances 
such  a  waiver  is  possible  only  with  the 
prior  approval  of  the  EPA  Deputy 
Assistant  Administrator  for  Water 
Enforcement.  On  the  other  hand,  EPA 
will  not  waive  review  of  any  general 
permits  proposed  by  the  State.  The 
waiver  provisions  of  this  section  only 
specify  the  maximum  waiver  available, 
and  in  some  instances  EPA  may  choose 
not  to  extend  this  maximum  waiver  to  a 
State.  This  is  particularly  true  for  a  State 
with  a  new  program  where  EPA 
oversight  is  critical  until  the  program 
becomes  established  and  experienced. 

The  entire  paragraph  on  the  contents 
of  the  MOA  (propos^  S  123.5(c))  has 
been  reoigaidzed  to  reflect  a  more 
functional  arrangement.  The 
requirement  that  the  agreement  be 


reviewed  and  revised  every  three  years 
(proposed  $  123.5(b))  has  been  deleted 
on  the  basis  of  many  comments 
suggesting  that  it  was  unnecessarily 
mechanical.  Instead,  MOA’s  should  be 
reviewed  and  revised  as  necessary  to 
reflect  programmatic  changes. 

Relationship  between  Memorandum 
of  Agreement  and  State/EPA 
Agreement  The  State/EPA  Agreement 
is  an  overall  management  tool  which 
provides  a  way  for  the  Regional 
Administrator  and  the  State  to 
coordinate  and,  to  the  maximum  extent 
feasible,  integrate  programs 
administered  by  EPA  and  the  State, 
emphasizing  problem-solving 
approaches  to  specific  environmental 
problems.  The  ^ate/EPA  Agreement 
reflects  important  decisions  on 
environmental  priorities,  administrative 
problems,  timing,  responsibilities  and 
allocation  of  resources.  In  FY 1980,  the 
State/EPA  agreement  is  to  cover 
programs  under  the  Clean  Water  Act, 
Safe  Drinking  Water  Act,  and  Resource 
Conservation  and  Recovery  Act.  Other 
environmental  programs  will  be  added 
to  the  process  in  following  years. 

The  Memorandum  of  Agreement  is  a 
document  signed  by  the  Administrator 
and  the  State  which  formally  sets  forth 
the  relationship  between  EPA  and  the 
State  in  the  adininish'ation  of  an 
approved  State  permit  program  and 
details  specific  procedures  that  must  be 
followed  by  boA  parties  in  the 
development,  issuance,  review,  and 
enforcement  of  permits.  The 
Memorandum  of  Agreement  is  the  legal 
basis  upon  which  EPA  predicates  its 
continuing  decision  that  State  issued 
permits  are  consistent  with  the 
requirements  of  the  Clean  Water  Act 
and  implementing  regulations.  Because 
of  this,  any  proposed  change  to  an  MOA 
must  be  reviewed  and  approved  by  the 
Administrator  to  assure  it  is  consistent 
with  the  requirements  of  Part  123. 

The  Memorandum  of  Agreement  and 
the  State/EPA  Agreement  should  be 
consistent.  This  should  not  present  a 
problem  since  they  generally  address 
difierent  areas  of  the  State/EPA  NTOES 
relationship.  The  State/EPA  Agreement 
should  include  the  MOA.  However,  it 
may  not  override  it  in  the  instance  of 
any  inconsistency.  If  the  State/EPA 
Agreement  indicates  that  a  change  is 
needed  in  the  MOA,  the  proposed 
change  must  be  reviewed  and  decided 
by  the  Administrator. 

8  123.8  Sharing  of  information. 

Many  commenters  raised  concerns 
about  the  treatment  of  confidential 
information  submitted  to  EPA  or  an 
NPDES  State,  particularly  when  the  two 
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agencies  share  information.  For 
example,  when  a  State  NPDES  program 
is  approved  EPA  gives  the  State  the 
information  in  its  files.  A  new  §  123.8 
has  been  added  to  specify  how 
confidential  information  is  treated  under 
these  circumstances.  Persons  interested 
in  this  area  should  consult  40  CFR  Part  2 
which  is  also  applicable. 

S  123.11  Requirement  to  obtain  a 
permit 

Proposed  S  123.11(c),  which  specified 
which  State  has  permit  issuing  authority 
for  discharges  into  waters  which  form 
the  boundary  line  between  States,  has 
been  dropped. 

§  123.12  Operational  requirements. 

This  is  a  new  section  which  combines 
the  requirements  of  proposed  8S  123.24, 
123.21, 123.41, 123.42, 123.43, 123.44, 
123.51, 123.52,  and  123.61.  Each  of  the 
proposed  sections  cross-referenced 
provisions  of  Parts  122, 124  and  125  as 
being  applicable  to  State  programs. 
Comments  pointed  out  that  this  resulted 
in  a  great  deal  of  confusion  in  under¬ 
standing  what  is  required  of  a  State. 
Section  123.12  now  combines,  in  a  single 
section,  all  the  cross-references.  In 
addition,  a  person  reading  Parts  122, 124 
or  125  should  be  able  to  determine,  from 
the  context  whether  a  particular  section 
is  applicable  to  State  programs.  In  case 
of  any  doubt  however.  8  123.12  is 
controlling. 

It  should  be  noted  that  while  all  the 
provisions  of  8  123.12  are  applicable  to 
State  programs.  States  need  not  have 
detailed  State  regiilations  on  each 
provision.  For  example,  as  long  as  a 
State  has  adequate  legal  authority  to 
implement  8  123.22  (which  indicates 
how  information  is  submitted  to  EPA] 
and  acts  in  accordance  with  8  123.22,  it 
need  not  have  a  regulation  which 
duplicates  the  Federal  requirement. 
Again,  States  are  always  free  to  impose 
more  stringent  requirements  than  are 
included  in  these  regulations. 

8  123.12(a)(14}—T\ds  section  allows 
States  to  operate  a  general  permit 
program,  liiis  section  greatly  modifies 
and  simplifies  the  requirements  for  State 
general  permit  programs  which  were 
proposed  at  42  FR  6846  (February  4, 
1977);  see  preamble  discussion  of 
8  122.48.  C5f  course,  operating  a  general 
p>ermit  program  is  strictly  optional.  A 
State  may  choose  to  require  individual 
permits  in  all  cases.  If  a  State  chooses  to 
issue  general  permits  it  is  subfect  to  the 
provisions  of  8  12S.12(a)(14).  This 
specifies  that  such  pemdts  shall  be 
issued  in  aooordanoe  with  8  122.48,  and 
that  they  are  subject  to  a  full  90-day 
EPA  review,  including  review  by  EPA 


Headquarters  for  all  proposed  general 
permits  other  than  those  for  separate 
storm  sewers. 

8  123. 13  Control  of  disposal  of 
pollutants  into  wells. 

The  requirement  of  this  section  was 
proposed  in  8 122.41(a)  but  was  moved 
to  8 123.13  since  it  is  applicable  only  to 
State  programs.  Some  commenters 
questioned  EPA's  authority  to  require 
States  to  control  well  disposal  by 
permit  Section  402(b](l)^)  of  the  Act 
specifically  requ^s  States  to  have  this 
authority,  although  EPA  lacks  similar 
authority  under  the  Act  See  Exxon 
Corp.  V.  Train.  554  F.2d  1310  (5th  Cir. 
1977).  NPDES  States  are  urged  to  use  the 
authority  required  by  this  section  in 
developing  and  implementing  an  imder- 
ground  injection  control  program 
required  under  the  Safe  Drinking  Water 
Act  The  reqiiirements  of  these  two  Acts 
are  consistent  and  complementary.  State 
UIC  program  regulations  will  be 
promulgated  as  part  of  EPA’s 
consolidated  relations. 

The  requirement  of  8  122.41,  that 
permit  conditions  for  surface  discharges 
be  adjusted  where  a  portion  of  the 
permittee’s  effluent  is  discharged  under¬ 
ground.  into  a  POTW  or  by  land 
application,  remains  applicable  to 
States. 

8  123.22  Transmission  of  information 
to  EPA. 

This  section  was  proposed  as  8  123.23. 
Several  commenters  felt  that  EPA 
should  provide  the  permit  applicant  with 
a  copy  of  any  comment  objection,  or 
recommendation  respecting  a  proposed 
State  permit  EPA  agrees  and  has 
incorporated  such  a  requirement  into 
8  123.22(a). 

8  123.23  Objections  to  proposed 
NPDES  permits. 

The  requirements  of  this  section  were 
not  included  in  the  August  proposal 
(Part  124,  Subpart  L  was  reserved  for 
these  requirements)  but  were  included 
as  a  portion  of  the  regulations 
promulgated  at  43  FR  22160-22164,  (May 
23. 1978).  EPA  believes  that  the  portion 
of  those  regulations  dealing  with  EPA 
objection  to  State  permits  belongs  in 
Part  123  where  the  other  requirements 
for  State  programs  are  contained. 
Therefore,  they  will  not  be  included  in 
Subpart  L  to  Part  124.  In  transferring  the 
objecticm  regulations  into  8  123.23,  no 
substantive  changes  were  made. 

Reriewability  of  Objections.  Althou^ 
the  Agency  has  not  sought  comment  on 
the  Incorporation  of  the  objection 
regulations  into  Part  123,  and  issue 
associated  with  these  regulations  is  the 


availability  of  administrative  and 
judicial  review  of  EPA’s  decision  to 
object  to  a  permit 
An  EPA  objection  is,  in  essence,  a 
determination  that  certain  conditions 
which  are  not  included  in  a  proposed 
State  permit  are  necessary  to  carry  out 
the  requirements  of  the  Clean  Water 
Act  Section  402(d)(2)  of  the  Act  requires 
the  Administrator,  when  he  objects  to 
the  issuance  of  a  permit  to  state  the 
reasons  and  to  set  forth  the  effluent 
limitations  and  conditions  whidi  the 
permit  would  include  if  it  were  issued 
by  the  Administrator.  If  the  State  fails  to 
submit  a  revised  permit  (after  any  EPA 
hearing  on  the  objection),  the 
Administrator  may  issue  the  permit.  All 
determinations  underlying  the  objection 
are  then  subject  to  Agency  review  in 
accordance  with  Part  124  of  these 
regulations.  Under  those  regulations, 
contested  provisions  of  the  permit  are 
stayed  during  Agency  review.  Thus, 
EPA’s  determinations  do  not  affect  the 
discharger  until  the  administrative 
process  is  at  an  end  and  a  final  permit  is 
issued 

Where  EPA  objected  to  a  permit  prior 
to  the  1977  amendments  to  the  Act,  the 
Act  made  no  provision  for  further  action 
by  EPA.  The  objection  to  the  permit  was 
the  final  Agency  action,  and  Ae  Act 
prohibited  the  State  from  issuing  the 
permit  objected  to.  In  these 
cinnunstances,  the  Agency  took  the 
position  that  the  objection  was 
reviewable  in  the  Court  of  Appeals  as 
the  Agency’s  action  in  “denying  any 
permit”  under  section  509(b)  of  the  Act. 
In  general,  the  courts  agreed.  See. 
Republic  Steel  Corp.  v.  Costle,  581  F.2d 
1228  (6th  Cir.  1978);  Ford  Motor 
Company  v.  EPA,  567  F.2d  661  (6th  Cir. 
1977);  Mianus  River  Preservation 
Committee  v.  Administrator,  EPA.  541 
F.2d  899  (2nd  Cir.  1976);  but  see. 
Washington  v.  EPA,  573  F.2d  583  (9th 
Cir.  1978). 

This  resulted  in  a  situation  which  the 
Senate  Report  on  the  1977  amendments 
described  as  the: 

Impasse  which  may  result  when  the 
Administrator  objects  to  the  issuance  of  a 
permit  which  is  contrary  to  the  provisions  of 
the  Act  and  the  State  is  unwilling  to  issue  a 
permit  to  the  point  source  which  is  consistent 
with  the  provisions  of  the  Act  Under  the 
precent  Act  neither  EPA  nor  the  State  nay 
issue  a  valid  permit  in  these  drcnmstanoes. 
[CWA  Legis.  Hkt.  Vol.  4  at  706.] 

Accordindy,  the  Congress  amended 
the  Act  to  allow  EPA  to  issue  tha  permit 
after  an  objection.  The  Senate 
Committee  report  criticized  EPA  as 
having  been  “much  too  hesitant”  to  take 
actions  to  object  too  State  permits,  and 
called  for  a  “vigorous  oversew  of  State 
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programs  to  assure  uniformity  and 
consistency  of  permit  requirements  and 
of  the  enforcement  of  violations  of 
permit  conditions.”  Id. 

The  theme  of  the  Senate  Report— that 
the  objection  was  an  expeditious 
mechanism  to  avoid  delays  in  permit 
issuance  and  resolve  disputes  between 
the  States  and  EPA — ^was  echoed  in  the 
Conference  Report  on  Pub.  L  95-217, 
which  said: 

After  the  date  of  enactment  of  this 
provision  the  Administrator  is  expected  to 
use  the  authority  given  by  this  amendment  to 
issue  a  permit  after  objection  to  a  State 
issued  permit  Thus  any  litigation  over  the 
degree  of  effluent  reduction  required  for  a 
source  should  take  place  in  the  context  of 
judicial  review  of  the  permit  rather  than  in 
the  context  of  an  enforcement  action.  *.  *.  *. 

judicial  review  arising  out  of  this  provision 
would  be  in  the  same  manner  as  judicial 
review  of  any  EPA  issued  402  permit.  [CWA 
Legis.  Hist,  Vol.  3  at  281.] 

This  passage  clearly  indicates  that 
EPA  permit  issuance  under  section  402 
is  the  only  reviewable  action  associated 
with  an  EPA  objection.  The  objection  is 
an  interlocutory  decision,  one  which  has 
no  effect  on  the  applicant  and  other 
interested  persons  except  to  shift  the 
forum  for  hearings  and  review.  Thus. 
Congress  thought  judicial  review  of  the 
permit  was  the  appropriate  place  to 
review  EPA's  determinations.  Several 
other  factors  militate  in  favor  of  this 
view: 

1.  The  availability  of  administrative 
review  and  the  stay  provision  in  EPA’s 
permit  issuance  regiilations  means  that 
EPA’s  objection  determination  has  no 
eHect  on  the  discharger.  In  such  cases, 
review  is  properly  delayed  until  Agency 
action  is  final  and  effective.  See  Toilet 
Goods  Association  v.  Gardner,  387  U.S. 
158. 165  (1967). 

2.  Judicial  review  of  an  Agency 
objection  prior  to  final  permit  issuance 
would  unnecessarily  bifurcate  the 
judicial  review  proceedings  and  delay 
Hnal  Agency  action.  Review  of  the 
objection  could  consume  months  or  even 
years.  Permit  issuance,  appeals,  and 
judicial  review  of  the  permit  could 
consume  additional  months  or  years. 

3.  The  short  time  period  for  Agency 
action  precludes  the  sort  of  record 
building  by  EPA  which  is  a  normal 
prerequisite  of  effective  judicial  review. 
See  American  Iron  and  Steel  Institute  v. 
EPA.  543  F.2d  521  (3rd  Cir.  1976). 

S  123.31  Compliance  evaluation 
programs. 

'This  section,  which  was  proposed 
§  123.71.  was  retitled  and  slightly 
condensed.  A  few  new  requirements 
were  included  based  on  existing  Agency 


policy.  In  particular,  this  section  now 
requires  that  the  State  enforcement 
program  have  procedures  and  ability  to 
receive  citizen  complaints  about 
possible  program  violations  and  to 
ensure  that  these  complaints  are 
adequately  considered.  This 
requirement  was  included  in  the  public 
participation  regulations  of  former  Part 
105  and  as  proposed  in  Part  25.  In  order 
to  include  all  the  public  participation 
requirements  for  State  programs  in  Part 
123,  this  requirement  was  moved  from 
Part  25.  EPA  believe?  that  this  is  an 
important  aspect  of  involving  the  public 
in  enforcement  as  mandated  by  section 
101(e). 

S  123.32  Enforcegnent. 

Proposed  as  §  123.72,  this  section 
drew  many  comments.  However,  most 
of  the  provisions  of  §  123.32  are 
identical  to  the  requirements  of  the  1973 
regulations  (former  §  124.73).  EPA  has 
not  changed  these  provisions,  although 
minor  wording  changes  have  been  made 
for  clarification.  The  new  element  of 
§  123.32  (proposed  §  123.72(i))  is  the 
addition  of  a  penalty  policy  provision 
requiring  States  to  calculate  civil 
penalties  for  deadline  violations  iising 
specified  criteria.  'This  requirement 
generated  a  great  deal  of  confusion. 
Many  coomienters  feared  that  States 
would  be  required  to  implement  all 
aspects  of  EPA’s  penalty  policy 
including  use  of  the  penalty  panel  and 
EPA’s  computer  programs.  While  States 
are  strongly  encouraged  to  use  these, 

§  123.32(i)  only  requires  States  to 
employ  the  basic  precepts  of  the  penalty 
policy.  It  allows  States  to  exercise 
substantial  discretion  in  settling  civil 
enforcement  cases.  No  change  was 
made  to  the  proposed  versioiL 

Another  new  provision,  S  123.32(h)(2), 
has  been  added  to  clarify  that  State 
enforcement  proceedings  may  not 
include  additional  elements  of  proof  or 
mental  state  for  establishing  violations. 
EPA’s  approach  has  consistently  been  to 
require  States  to  have  the  same 
enforcement  remedies  that  are  available 
to  EPA.  In  exercising  this  enforcement 
authority.  States  should  not  have  any 
additional  elements  of  proof  or  other 
legal  requirements  which  make  State 
imposition  of  penalties  more  difficult 
than  EPA  action. 

A  vailability  of  Resources. — Proposed 
§  123.81.  Part  of  this  proposed  section 
has  been  deleted  and  part  has  been 
moved  into  §  123.4  (Program 
description).  Proposed  §  123.81(b) 
(identifying  criteria  for  EPA  evaluation 
of  State  resources)  was  deleted  entirely 
because  these  criteria  are  matters 
relating  to  internal  EPA  review  and  do 


not  need  to  be  promulgated  in  the  form 
of  regulations.  Nonetheless,  EPA  does 
require  that  sufficient  resources  be 
devoted  to  State  programs.  Proposed 
S  123.81(a)  has  been  incorporated  into 
§  123.4. 

S  123.42  Agency  board  membership. 

Proposed  S  123.83  on  Agency  board 
membership  drew  a  very  large  number 
of  comments,  most  of  which  argued  that 
it  was  too  stringent.  Nonetheless,  since 
S  123.42  is  identical  to  former  S  124.94 
and  is  clearly  mandated  by  section 
304(i)(2)(D)  of  the  Act,  no  changes  have 
been  made. 

§  123.51  and  S  123.52  Section  402  and 
404  approval  process. 

The  approval  process  sections 
(proposed  §S  123.91  and  123.92)  have 
been  clarified  and  made  more  specific. 
'The  changes  are  consistent  with  the 
process  EPA  has  routinely  employed  in 
these  matters.  Requirements  ^m  the 
proposed  public  participation 
regulations  (e.g.,  the  need  for  EPA  to 
prepare  a  responsiveness  summary) 
have  been  added. 

§  123.61  Procedure  for  revision  of  State 
permit  programs. 

’The  procedures  for  State  program 
revision  have  been  clarified  and  include 
a  new  requirement  that  EPA  publish 
notice  of  any  action  substantially 
modifying  a  State  program.  Proposed 
S  123.103  was  inserted  into  §  123.61. 

§  123.62  NPDES  program  revisions 
under  the  CWA  of 1977. 

A  large  number  of  comments  were 
received  on  the  dates  specified  in 
proposed  §  123.102(c)  for  modifications 
to  State  programs  implementing  the  1977 
amendments.  These  dates  have  been 
adjusted  to  be  more  realistic.  Proposed 
S  123.102(a)  was  deleted  because  it 
contained  only  optional  changes.  States 
are  still  free  to  make  these  changes. 

IV.  Part  124 — Procedures  for 
Decisionmaking  Regarding  National 
Pollutant  Discharge  Elimination  System 
Permits 

A.  What  Does  This  Part  Do?  Part  124 
establishes  the  procedures  which  EPA 
will  use  for  receiving  permit 
applications,  writing  ^aft  permits,  and 
soliciting  public  comment  on  them.  It 
also  establishes  the  procedures  which 
EPA  will  follow  in  issuing  final  permits 
and  holding  evidentiary  and  panel 
hearings.  A  number  of  provisions  of  this 
Part  are  applicable  to  approved  States 
through  incorporation  by  reference  in 
S  123.12. 
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B.  How  Does  This  Part  Relate  To 
Existing  Regulations?  In  most  cases,  this 
Part  will  not  change  the  general 
frameworic  of  the  former  regulations 
covering  permit  determinations. 
Applications  for  permits  will  still  be 
Bled  with  the  appropriate  permit  issuing 
authority;  draft  permits  will  be  prepared 
and  made  available  for  comment  After 
comments  have  been  received  and 
analyzed,  any  necessary  dianges  will  be 
made  by  the  permit  issuing  authority, 
and  a  final  permit  will  be  issued.  Any 
interested  person  will  then  be  able  to 
request  an  evidentiary  hearing  on  any 
factual  issues  involved. 

However,  significant  changes  have 
been  made  in  die  procedures  for 
variances,  modifications,  and  other 
permit  actions  besides  the  basic 
issuance  of  a  permit:  In  the  degree  to 
which  permit  decisions  are  documented 
before  an  evidentiary  hearing  begins;  in 
the  relationship  of  prior  administrative 
proceedings  to  any  evidentiary  hearing; 
and  in  the  hearing  procedures  for  “initial 
licensing".  Each  of  these  points,  all  of 
which  were  the  subject  of  comments, 
are  explained  in  the  following  sections. 

C.  How  Does  This  Part  Relate  To  The 
A  ugust  21, 1978  Proposed  Regulations? 
The  following  is  a  discussion  of  the 
significant  comments  received  and  the 
basis  for  revisions  made  to  Part  124  of 
the  proposed  regulations,  including  the 
integration  of  the  section  301(h) 
procedures  into  Part  124  (section  301(h) 
procedures  were  proposed  separately  on 
April  25, 1978, 43  FR 17484).  Minor 
editorial  changes  have  been  made  in  all 
sections. 

\  124.1  Purpose  and  scope. 

A  number  of  comments  inquired 
whether  denials  of  a  permit  would  be 
subject  to  the  same  rights  of  public 
comment  and  potential  evidentiary 
hearing  as  other  permit  actions.  The 
answer  is  “yes"  and  a  new  section  has 
been  added  to  make  this  clear  (8  124.15). 
A  denial  of  a  permit  could  be  based  on, 
among  other  things,  the  discharger  not 
complying  with  the  requirements  of  Part 
122,  Subpart  B. 

§  124.11  Applications. 

This  section  has  been  modified  by 
moving  proposed  §  124.11  (b)  and  (c) 
into  8  122.10.  Proposed  8  122.17, 
“Requests  for  additional  information” 
has  been  made  part  of  this  section. 

%  124.12  Special  provisions  for 
applications  from  new  sources. 

(1)  This  section  allows  the  Regional 
Administrator  to  delay  a  hearing  on  a 
new  source  determination  until  the 
hearing  on  the  final  permit.  Some 


commenters  objected  to  such  a  delay, 

arguing  that  it  could  result  in  an  _ 

Environmental  Impact  Statement  (ES) 
being  written  before  the  discharger  had  > 
an  opportunity  to  argue  on  appeal  that 
the  discharge  was  not  a  “new  source." 

The  Agency  believes  the  proposed 
approach  is  efficient  Heari^s  on  a  new 
source  determination  and  permit  terms 
will  often  involve  cofiimon  issues  and 
witnesses.  In  such  cases,  the  Regional 
Administrator  should  have  the  option  of 
either  bifurcating  the  hearing  or  waiting 
until  after  a  final  permit  is  written  to 
hear  all  the  issues.  The  choice  will 
depend  on  which  option  would  consume 
the  least  resources  and  time.  Since  EPA 
is  legally  responsible  for  preparing  the 
EIS,  EPA  will  share  the  burden  of 
making  a  wrong  decision. 

(2)  Some  comments  claimed  the  EPA 
la^ed  authority  to  restrict  the 
construction  of  new  sources  pending 
National  Environmental  Policy  Act 
(NEPA)  environmental  review,  arguing 
that  the  Agency  may  regulate  only 
discharges  and  has  no  power  to  regulate 
construction  of  sources. 

While  it  is  true  diat  EPA  lacks 
authority  to  regulate  construction  which 
will  not  result  in  a  discharge  of 
pollutants,  EPA  has  an  obligation  under 
NEPA  to  consider  alternatives  to  the 
proposed  action  where  a  permit 
issuance  would  necessarily  involve  a 
discharge.  Judicial  decisions  under 
NEPA  have  made  it  clear  the  EPA  must 
consider  reasonable  alternatives,  and 
that  die  alternatives  (where  a  new 
source  is  involved)  must  always  include 
not  permitting  the  source.  Where  a 
source’s  operation  necessarily  results  in 
a  discharge,  denial  of  an  NPDES  permit 
is  tantamount  to  denial  of  the  right  to 
construct  the  facility.  Thus,  in  such 
cases,  EPA  caimot  fully  consider  such 
environmental  matters  as  land  use,  air 
quality  degradation,  solid  waste 
disposal  problems,  and  others,  without 
consideration  of  alternatives  which 
involve  no  construction  at  the  selected 
site.  Since  construction  of  the  facility 
could  limit  or  eliminate  some  of  the  i 
options  which  should  be  considered, 

^A  has  the  authority  to  require  that 
NEPA  review  be  completed  prior  to 
actual  construction.  For  a  complete 
discussion  of  this  issue,  see  EPA 
General  Counsel  Opinions,  “Water 
PolluUon"  at  310-311  (NILS  1979). 

Proposed  8  124.13  Information  required 
for  thermal  discharge  modifications. 

This  section,  which  was  essentially 
substantive  requirements  for  thermal 
discharges,  has  been  inc^orated  into 
Part  125,  Subpart  H. 


8  124.13  Modification,  revocation  and 
reissuance  requests. 

Several  persons  urged  that  it  would  be 
inefficient  in  processing  modification 
requests  to  require  (as  proposed  in 
8 124.15)  submission  firat  of  a  request  to 
apply  for  a  modification  and  then  of  the 
application  itself.  EPA  agrees  and  has 
revised  this  section  to  state  that  the 
modification  can  be  based  on  the  initial 
request  itself  unless  more  information  is 
needed. 

The  proposed  regulations  also 
intended  to  put  modification  requests 
and  variance  applications  on  the  same 
procedural  “track"^  as  other  permit 
applications.  They  did  this  by  requiring 
those  seeking  a  modification  to  write  to 
EPA  and  request  permission  to  apply  for 
a  new  permit.  If  the  request  was 
granted,  an  application  could  then  be 
filed  and  would  be  processed  like  any 
other  application,  liiis  basic  approach 
has  been  retained  in  the  final 
regulations. 

Suggestions  for  an  automatic  right  to  a 
hearing  when  permit  modification 
requests  are  denied,  have  been  rejected. 
Departures  from  the  five  year  cycle  of 
permit  issuance  and  reexamination  laid 
down  by  section  402(b)(lKB)  of  the  Act 
should  not  be  encouraged.  If 
encouraged,  they  could  keep  numerous 
permits  in  a  state  of  perpetual 
reexamination  to  the  detriment  of  the 
water  pollution  control  program.  By  the 
same  token,  the  regulation  has  been 
amended  to  make  clear  that  even 
modification  requests  which  are  granted 
only  reopen  the  permit  to  a  limited 
extent 

8  124.14  Permits  required  on  a  case-by¬ 
case  basis. 

This  section  (proposed  8  124.16) 
provides  that  sources  which  in  the 
normal  course  are  subject  to  a  general 
permit  program  under  8 122.48,  may  be 
required  to  apply  for  an  individual 
permit  in  certain  cases.  Comments 
urging  that  an  evidentiary  hearing  be 
afforded  before  requiring  individual 
permit  application  have  not  been 
accepted.  To  allow  this  would  produce 
long  delays  and  a  potential  for  two 
consecutive  evidentiary  hearings  on 
closely  related  issues.  Instead,  the 
question  whether  an  individual  permit 
should  be  required  at  all  will  be  open  to 
full  reconsideration  as  part  of  the 
deliberations  on  the  potential  terms  of 
any  such  permit. 
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§  124.21-24  State  certification. 

(a)  State  certification  under  section 
401  of  the  Act  was  also  the  subject  of 
numerous  comments.' 

(1)  Many  commenters  objected  to  the 
delays  caused  by  the  State  certification 
process  in  the  NPDES  program. 
Specifically  they  thought  that  the 
provision  in  the  proposal  for  potentially 
allowing  a  State  one  year  to  certify  was 
unconscionable.  In  response  to  those 
comments  the  regulations  have  been 
modified  so  that  the  right  to  certify  will 
be  deemed  waived  unless  exercised 
within  a  specified  reasonable  time 
which  shall  not  exceed  60  days  unless 
the  Regional  Administrator  finds  that 
unusual  circumstances  require  a  longer 
time. 

Because  of  some  ambiguity  in  the 
certification  provisions  concerning  the 
role  of  State  certification  in  the  EPA 
permit  issuance  process,  the 
certification  provisions  were  amended 
so  as  to  set  out  a  realistic,  workable 
procedure  consistent  with  the  statute.  A 
State  will  now  be  required  to  identify 
those  provisions  which  it  finds 
necessary  to  comply  with  applicable 
State  or  Federal  law.  However,  since 
certification  as  to  Federal  requirements 
would  duplicate  EPA’s  work,  EPA 
expects  that  ordinarily  States  will  limit 
their  certifications  to  requirements  of 
State  law. 

Some  problems  have  resulted  fi’om  the 
practice  of  certifying  draft  permits, 
which  practice  has  arisen  from  the 
practical  difficulties  of  certifying 
applications.  In  particular,  certifications 
have  not  always  clearly  stated  exactly 
what  conditions  are  necessary  to 
comply  with  State  law,  and  whether  less 
stringent  conditions  would  also  satisfy 
State  law.  The  final  regulations  remedy 
these  problems  by  requiring  States  to  set 
forth  in  all  cases  the  minimum  terms  and 
conditions  which  will  be  necessary  to 
comply  with  applicable  law.  For 
example,  if  a  State  certifies  a  permit 
with  an  effluent  limitation  imposing  a 
daily  maximum  BOO  of  25  mg/l,  it  will 
be  required  to  identify  also  a  ceiling 
representing  the  minimum  level  of 
control,  such  as  30  mg/l  or  40  mg/l, 
which  the  State  finds  necessary  to 
comply  with  State  law.  In  responding  to 
public  comments,  or  in  an  evidentiary 


'  EPA  recognizes  that  the  former  regulations  in  40 
CFR  Part  123  are  in  need  of  revision.  The  substance 
of  these  regulations  predates  the  1972  amendments 
to  the  Clean  Water  Act  and  has  never  been 
updated.  However,  because  of  the  impact  of  State 
certification  of  non-NPDES  permits  on  a  m>Tiad  of 
Federal  programs,  it  will  be  necessary  to  consult 
with  the  aOected  agencies  in  some  detail  before 
changes  are  made.  Meanwhile,  the  current 
certiHcation  requirements  for  Federally  issued  non- 
NPDES  permits  or  licenses  have  been  moved  from 
Part  123  to  Part  121. 


hearing,  EPA  will  be  barred  from 
considering  any  effluent  limitation  less 
stringent  ffian  the  “ceiling"  set  by  the 
State  in  its  certification. 

If  the  State  fails  to  provide  the 
“ceiling”  required  by  these  rules,  EPA 
will  be  free  to  consider  any  changes 
which  it  finds  appropriate  during  the 
subsequent  permit  review  process.  Of 
course,  the  Agency  has  an  independent 
obligation  to  include  in  permits  effluent 
limitations  which  are  necessary  to 
comply  with  State  law,  including  water 
quality  standards,  whether  or  not  the 
State  has  certified.  See  Decision  of  the 
General  Counsel  No.  58. 

While  EPA  recognizes  the  burden  that 
this  procedure  imposes  upon  States,  the 
only  logical  alternative  is  unacceptable 
as  a  practical  matter,  that  is  continual 
resubmission  to  the  State  for 
recertification  each  time  a  draft  permit 
is  made  less  stringent  as  a  result  of 
public  review  during  the  permit  issuance 
process. 

(2)  Changes  have  been  made  to  allow 
EPA  to  modify  a  permit  under  certain 
circumstances  if  a  State  changes  its 
certification  during  the  EPA  permit 
review  process.  The  modified 
certification  must  be  based  upon 
changes  in  State  law  or  upon  a  State 
court  decision.  Moreover,  if  a  permit  is 
final  before  the  modified  certification  is 
received,  it  will  be  modified  only  to 
delete  provisions  resulting  from  a 
certification  found  invalid  by  a  State 
court.  These  limitations  are  necessary  to 
avoid  a  “moving  target"  of  State  law 
during  the  permit's  life.  See  S  124.86(c) 
and  preamble  discussion  of  that 
paragraph  for  a  fuller  treatment  of  this 
issue. 

(3)  A  new  section  §  124.24  has  been 
added  to  the  State  certification  Subpart. 
This  addition  contains  the  provisions  for 
concurrence /certification  horn  the  April 
25, 1978  proposal  for  section  301(h) 
modifications.  The  major  divergence 
from  normal  permit  procedures  is  that 
NPDES  States  (or  the  certifying  Agency 
within  a  non-NPDES  State)  must 
concur/certify  as  described  in  this  new 
section.  Proposed  §  124.61(a)(2)  stated 
that  no  final  permit  shall  be  issued  by 
EPA  which  grants  a  section  301(h) 
modification  until  the  appropriate  State 
has  been  given  30  days  to  approve  or 
disapprove  the  modification.  If  the  State 
disapproved  the  modification  within  30 
days,  the  modification  would  be  deleted 
from  the  permit.  Proposed  §  233.45  had  a 
similar  provision  except  that  there  was 
no  time  limitation.  One  comment  to 
proposed  §  233.45  suggested  that  EPA 
should  allow  30  days  for  State 
concurrence  or  concurrence  would  be 
considered  denied.  Although  EPA 


recognizes  the  need  to  reduce  delays  in 
section  301(h)  processing,  we  do  not 
believe  we  can  deem  concurrence 
denied  (as  opposed  to  waived)  if  not 
granted  within  a  certain  number  of  days. 
Therefore  we  have  instead  chosen  to 
deem  concurrence/certification  waived 
after  60  days  rather  than  adopt  the 
suggestion  that  concurrence  be  deemed 
denied. 

§  124.31  Draft  permit 

A  number  of  comments  objected  to 
the  statement  in  proposed  S  124.41(a) 
(now  S  124.31(a))  that  “any  other 
relevant  information”  in  addition  to  the 
types  specified  could  be  considered  in 
deciding  on  a  draft  permit  Although  the 
Agency  has  retained  the  language,  it  is 
not  intended  to  allow  draft  permits  to  be 
based  on  material  that  is  not  reflected  in 
the  administrative  record. 

§  124.32  Other  draft  permits. 

This  section  provides  that  when  EPA 
moves  to  revoke  or  suspend  a  permit,  it 
shall  do  so  by  formulating  a  new  draft 
permit  subject  to  notice  and  comment 
and  potential  evidentiary  hearing. 
Although  commenters  did  not  object  to 
the  purpose  behind  this  section  (to  make 
sure  that  such  decisions  are  made 
through  the  same  basic  procedures  that 
apply  to  the  permit  issuance)  some 
commenters  suggested  that  the  permit 
holder  should  be  notified  before  any 
such  draft  permit  was  issued.  EPA  has 
not  accepted  this  suggestion  because  the 
draft  permit  will  constitute  sufficient 
notice  well  before  any  legally  effective 
action  is  taken.  This  section  has  also 
been  revised  to  require  all  draft  general 
permits  other  t'lan  separate  storm 
sewers,  (whether  issued  by  EPA 
Regional  Offices  or  the  States)  be  sent 
to  ^e  EPA  Deputy  Assistant 
Administrator  for  Water  Enforcement 
for  90  days  for  his/her  concurrence  or 
denial. 

§  §  124.33-35  Statement  of  basis,  fact 
sheet,  and  administrative  record. 

A  major  purpose  of  the  proposed 
regulations  was  to  increase  the  level  of 
explanation  of  how  and  why  EPA 
arrived  at  specific  permit  conditions, 
and  to  specifically  identify  the 
documents  or  other  information 
considered  in  doing  this. 

The  proposal  would  have  done  this 
by:  (1)  requiring  each  permit  to  be 
accompanied  by  a  fact  sheet  explaining 
the  factors  considered  and  the  reasons 
for  the  decision,  and  (2)  requiring 
permits  to  be  based  on  an 
“administrative  record." 

The  administrative  record  could 
simply  be  an  adequately  organized  file 
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drawer  containing  the  relevant 
information.  This  ensures  that  the 
information  considered  in  formulating  a 
permit  is  identified  and  publicly 
available  for  comment.  The 
administrative  record  requirement  does 
not  mean  that  there  must  be  individual 
copies  of  the  monitoring  or  reporting 
conditions  or  effluent  limitations 
guidelines  and  development  documents 
in  the  file,  as  long  as  they  are  properly 
cited.  EPA’s  response  to  the  many  ' 
comments  that  were  received  on  these 
provisions  is  provided  below. 

(1)  A  number  of  commenters  argued 
that  to  prepare  a  detailed  “fact  sheet” 
and  administrative  record  for  every 
permit  would  result  in  a  lot  of 
paperwork  for  which  there  was  no  real 
demand.  EPA  agrees  with  these 
comments  since,  in  our  experience, 
although  all  permits  are  made  available 
for  public  comment,  over  90%  of  the 
EPA-issued  permits  become  final 
without  any  public  comment  or  requests 
for  an  evidentiary  hearing.  Accordingly. 
§  124.34  (proposed  §  124.44)  has  been 
rewitten  to  require  a  “fact  sheet”  only 
for  permits  to  major  dischargers  and 
other  controversial  permits  including  all 
variances  or  modifications.  Permits  for 
small  discharges  will  not  require  a  fact 
sheet  and  will  only  require  a  less 
detailed  “statement  of  basis”. 

In  many  cases  the  “statement  of 
basis”  could  consist  of  the  internal 
memorandum  prepared  within  the 
Agency  which  informs  the  person 
signing  the  permit  of  the  guideline  or 
other  source  of  the  effluent  limits  and 
any  issues  which  the  permit  raises.  By 
utilizing  such  an  approach,  EPA  believes 
we  are  maximizing  the  utilization  of  the 
permit  issuing  authority's  limited 
resources  without  denying  the  public  or 
permittee  basic  information  upon  which 
to  judge  the  adequacy  of  the  permit 

The  regulations  have  also  been 
revised  to  provide  explicitly  that  a  fact 
sheet  can  be  prepared  for  any  permit 
which  is  the  subject  of  widespread 
public  interest  during  the  public 
conunent  period  and  for  which  no  fact 
sheet  was  prepared  originally. 

(2)  Since  the  fact  sheet  can  be  quite 
extensive.  States  objected  to  mailing  a 
copy  to  each  person  on  a  mailing  list 
since  most  permits  have  proved  to  be  of 
little  interest  Therefore,  the  public 
notice  of  every  draft  permit  will  be  sent 
to  those  on  the  mailing  list  but  the  fact 
sheet  (or  statement  of  basis)  will  be  sent 
only  on  request 

(3)  Because  the  fact  sheet  requirement 
has  been  limited  to  major  or 
controversial  discharges,  the 
requirement  of  a  special  level  of 
discussion  for  discharges  of  over  500,000 


gallons  per  day  has  been  eliminated. 
Distinctions  among  major  or 
controversial  permits  based  on  the 
amount  of  water  discharged  do  not 
correspond  to  any  real  differences  in  the 
degree  of  discussion  that  is  advisable. 

(4)  Comments  from  both  industry  and 
EPA  Regions  on  proposed 
§  124.44(a)(6)(iii)  suggested  deletion  of 
the  requirement  that  the  record  contain 
all  documents  cited  in  an  EIS  or  similar 
analysis.  These  comments  argued  that 
since  so  many  documents  are  generally 
cited,  the  requirement  would  be 
impossible  practically  and  would  also 
make  the  record  less,  rather  than  more 
useful.  EPA  agrees  with  these  comments 
and  has  revised  this  section  accordingly. 
Persons  who  wish  specific  documents  to 
become  part  of  the  record  may  supply 
those  documents  as  part  of  their 
comments  under  §  124.42. 

This  section  has  also  been  reworded 
to  clarify  that  generally  available 
material  cited  in  a  fact  sheet  does  not 
need  to  be  physically  included  in  the 
administrative  record. 

§  124.36  Applicability  of  Subpart  D  to 
draft  permits  incorporating  section 
301(h)  modifications. 

A  new  section.  S  124.36,  has  been 
added  to  indicate  that  Subpart  D  is 
applicable  to  section  301(h)  proceedings 
except,  as  provided  in  proposed  Subpart 
C  of  Part  233,  the  Administrator,  or  a 
person  designated  by  the  Administrator 
will  prepare  the  draft  permit,  not  the 
Regional  Administrator  as  with  other 
draft  permits. 

§  §  124.41  and  124.42  Public  comments 
and  public  notice. 

The  public  notice  sections  were 
amended  to  cut  time  and  paperwork 
requirements  based  on  overwhelming 
objections  to  the  proposed  changes.  On 
the  advice  of  the  States,  the  public 
comment  period  reverts  from  the 
proposed  45  days  to  the  former 
regulations’  30  days.  Many  States  felt 
that  30  days  is  sufficient  for  the  vast 
majority  of  noncontroversial  permits 
and  additional  time  can  be  made 
available  for  those  permits  that  generate 
public  interest.  EPA  suggests,  however, 
■that  a  liberal  policy  be  followed  in 
granting  extensions  of  the  comment 
period. 

Some  commenters  suggested  that 
other  methods  of  public  notice  of  an 
action  should  be  authorized.  EPA  and 
the  States  have  found  that  the  mailing 
list  has  been  by  far  the  most  effective 
means  of  eliciting  public  participation 
into  the  NPDES  process.  Therefore,  we 
urge  States  to  develop  mailing  lists  as 


provided  or  by  any  additional  means 
they  have  found  effective. 

Similarly,  States  and  EPA  Regional 
Offices  both  stated  that  newspaper 
notices  were  ineffective  in  eliciting 
public  comment  and  were  a  substantial 
drain  on  limited  resources.  EPA  agrees 
and  has  revised  this  section  to  make 
newspaper  notices  shorter  as  well  as 
optional  if  other  means,  such  as  posting, 
are  utilized. 

The  proposed  regulations  allowed 
certain  Federal  and  State  agencies  a 
separate  early  chance  to  comment  on 
permit  applications  before  the  public 
comment  period  began.  This  provision 
has  been  eliminated  in  response  to 
comments  both  from  EPA  Regions  and 
from  representatives  of  dischargers. 
These  agencies  now  will  be  expected  to 
comment  during  the  public  comment 
period.  In  particular  cases,  however, 
they  may  still  be  consulted  informally 
before  the  draft  permit  is  formulated. 

This  revision  also  deals  with  those 
comments  which  argued  that  Ihe 
comments  of  other  agencies  on  a  draft 
permit  must  be  reflected  in  the  record. 

As  noted  elsewhere  in  this  preamble, 
any  permit  terms  in  EPA-issued  permits 
must  be  supported  by  the  administrative 
record  whether  or  not  they  are  based  on 
the  views  of  other  agencies. 

§  124.43  Obligation  to  raise  points  and 
provide  information  during  the  public 
comment  period. 

This  section  is  discussed  below  along 
with  §  124.76. 

8  124.44  Terms  requested  by  the  Corps 
of  Engineers  and  other  Government 
agencies. 

Proposed  8  8  124.21  and  124.22  stated 
the  circumstances  in  which  terms  may 
be  included  in  an  NPDES  permit  at  the 
request  of  another  Federal  agency. 
Although  many  comments  were  received 
on  this,  no  substantive  change  has  been 
made  because  EPA  continues  to  believe 
the  language  in  the  proposal  was 
correct  The  Act  says  that  EPA  “shall” 
include  in  permits  ffiose  conditions 
requested  by  certifying  States  and  the 
Corps  of  Engineers.*  Any  challenge  to 
those  conditions  must  therefore  be  made 
through  the  State  or  Corps  of  Engineers 
procedures  for  challenging  decisions. 
Terms  based  on  the  comments  of  other 
agencies  without  such  veto  authority 
must  be  within  the  discretion  of  EPA 

*The  statement  of  one  commenter  that  the  Corps 
authority  under  section  402(b)(6)  of  the  Act  is 
limited  to  vetoing  permits,  not  imposing  conditions 
on  them,  seems  simplistic  to  EPA.  A  Corps  of 
Engineers'  statement  that  certain  terms  must  be 
included  in  a  permit  can  properly  be  viewed  as  a 
statement  that  the  permit  will  be  vetoed  unless  it 
contains  those  terms. 
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under  the  Clean  Water  Act  and  are 
therefore  subject  to  the  same  procedures 
that  apply  to  permits  generally. 

In  response  to  comments,  affected 
States  are  now  included  in  §  124.44(c). 
This  revision  clarifies  the  right  of  such 
States  under  sections  402(b)(5)  and 
401(a)(2)  of  the  Act  to  require  more 
stringent  requirements  so  that  a 
discharge  of  another  State  does  not 
violate  its  water  quality  standards. 

§  124.45  Reopening  of  comment  period. 

Proposed  §  124.44  (now  §  124.45) 
allowed  for  reopening  of  a  comment 
period  (or  reproposal  of  a  permit)  at  the 
discretion  of  the  Regional 
Administrator. 

'  Several  comments  suggested  an 
automatic  "reply  comment"  period  in 
which  the  discharger  and  others  could 
respond  to  points  made  during  the  main 
comment  period.  EPA  agrees  that  this 
may  be  a  good  idea  in  some  specific 
cases,  but  it  could  be  unnecessarily 
burdensome  if  required  by  regulation  in 
all  cases.  Therefore,  the  proposal  has 
not  been  changed. 

Subpart  F— Special  Provisions  for 
Variances  and  Statutory  Modifications 

In  response  to  several  suggestions,  the 
procedures  for  variances  have  all  been 
placed  in  a  single  Subpart.  This  revision 
is  done  to  present  the  public  with  an 
organized  view  of  how  variances  will  be 
handled  within  the  normal  permit 
procedures. 

Under  the  Clean  Water  Act  and  the 
former  regulations,  there  are  more  than 
a  dozen  different  statutory  or  regulatory 
provisions  on  which  permit, 
requirements  could  be  based,  and  seven 
provisions  under  which  a  variance  from 
those  provisions  could  be  granted.  Many 
of  these  provisions  are  not  covered  in 
the  existing  regulations,  and  where  they 
are,  the  references  are  scattered  through 
various  parts  of  the  Code  of  Federal 
Regulations. 

Subpart  F  deals  with  the  problems  in 
two  ways.  First,  it  consolidates  into  one 
Federal  Regbter  Subpart  the  former 
procedures  for  making  decisions  on 
permit  terms  contained  in  40  CFR  Parts 
122  and  402  (relating  to  thermal 
discharge  requirements)  and  the  former 
Part  124. 

Second,  it  specifies  where  in  the 
sequence,  “application — draft  permit — 
comment — ^final  permit",  permit  actions 
other  than  the  simple  one  of  deciding  on 
permit  applications  should  fit. 

In  particular,  it  provides  that 
whenever  possible,  a  variance  must  be 
applied  for  before  the  close  of  comment 
on  a  draft  permit.  This  will  ensure  that 
there  is  an  opportunity  to  consider  all 


the  relevant  issues  before  deciding  the 
terms  of  a  final  permit  and  ^at  issues 
are  not  raised  at  a  later  date  for 
purposes  of  delay.  The  regulations  also 
provide  that  where  a  variance  is 
properly  requested  after  this  stage  but 
before  a  permit  has  become  final  under 
S  124.101,  the  decision  on  the  variance 
will  still  be  made  through  the  same 
permit  procedures  that  apply  to  other 
permits.  This  will  be  done  in  appropriate 
cases  by  issuing  a  new  supplementary 
draft  permit  embodying  the  Agency's 
response  to  the  variance  request,  and  ' 
holding  action  on  the  original  permit 
until  the  supplementary  permit  has 
reached  the  same  procedural  stage  and 
the  two  permits  can  proceed  together. 

§  124.51  Time  deadlines  for 
applications  for  variance  from  and 
modifications  of  effluent  limitations. 

(1)  A  number  of  comments  argued  that 
the  time  limits  for  variance  applications 
set  forth  in  proposed  §  124.14  were  too 
strict.  These  comments  have  been 
accepted  in  a  number  of  particulars. 

(a)  The  statute  requires  applications 
for  variances  under  section  ^(c)  and 
under  section  301(g)  to  be  submitted  270 
days  after  promulgation  of  the  relevant 
effluent  guidelines  or  by  September  25. 
1978,  whichever  is  later.  However,  since 
EPA  has  not  yet  issued  crieteria  for  such 
applications,  it  clearly  would  have  been 
unreasonable  to  have  required  a 
complete  application  by  last  September. 
Accordingly,  these  regulations 
incorporate  the  requirements  of  previous 
interim  final  regulations  stating  that 
applicants  need  only  have  submitted  a 
very  brief  notice  by  September  25, 1978, 
(or  within  270  days  of  the  promulgation 
of  an  applicable  effluent  guideline)  to 
qualify  under  that  deadline.  See  43  FR 
40859  (Sept.  13. 1978). 

Similarly,  in  the  case  of  section  301(h), 
§  124.51(c)(1)  revises  proposed  40  CFR 
§  233.32  to  indicate  that  a  preliminary 
application  must  have  been  submitted  to 
EPA  by  the  statutory  deadline,  but  the 
final  application  should  not  be  filed  until 
the  section  301(h)  criteria  are 
promulgated  in  final  form  in  Part  125, 
Subpart  G.  The  criteria,  when 
promulgated,  will  also  specify  the 
method  of,  and  timing  for.  making  a  final 
application.  This  revision  to  the  timing 
requirement  is  necessary  because  the 
statutory  deadline  has  passed  and  EPA 
has  not  yet  issued  section  301(h)  criteria. 

(b)  Dischargers  who  wish  to  be 
considered  for  a  section  301(c)  or 
section  301(g)  variance  will  be  required 
to  comply  with  the  substantive 
requirements  of  §  124.43  and  Part  125 
(once  they  are  promulgated)  by  the  dose 


of  the  public  comment  period  of  their 
draft  permits. 

In  some  cases,  draft  permits  will 
contain  effluent  limits  that  are  not  based 
on  effluent  guidelines  but  may  still  be 
eligible  for  variances.  In  those  cases,  it 
would  be  impossible  to  submit 
supporting  evidence  that  a  variance 
should  be  granted  during  the  30-day 
period  of  public  comment.  Therefore,  in 
those  cases,  and  in  other  cases  the 
Agency  believes  appropriate,  the 
Regional  Administrator  may  grant  an 
extension  for  up  to  six  months  to  allow 
the  applicant  to  complete  his  or  her 
submission. 

However,  there  will  be  many  times 
when  waiting  until  the  last  minute  of  the 
comment  period  would  not  be  in  the 
interest  Of  the  permitting  process,  the 
applicant,  or  the  public,  liherefore,  in 
those  cases  where  it  is  dear  that  a 
discharger  will  be  submitting  an 
application  for  a  variance,  the  Director 
may  require  the  applicant  to  submit  that 
application  in  full  before  the  draft 
permit  is  formulated.  This  requirement  is 
intended  to  reduce  the  time  for  permit 
issuance,  especially  in  those  cases 
where  it  is  clear  that  a  variance  or 
modification  will  be  applied  for.  such  as 
where  the  discharger  has  submitted  the 
270  day  application  for  a  section  301(c) 
or  301(g)  variance  ($  124.51(b)(2)(i))  or 
where  a  fimdamentally  different  factors 
variance  is  still  pending  on  the  first 
permit  This  will  lower  the  permit 
processing  costs  for  the  permitting 
agencies,  the  applicant  and  the  public 
because  there  will  no  longer  be  a  draft 
permit  subject  to  a  public  notice  that  is 
irrelevant  to  the  issues  in  the  final 
permit 

§  124.52  Decisions  on  variances  and 
modifications  which  EPA  or  the  State 
can  grant 

Section  124.52  explains  how  decisions 
will  be  made  on  variances.  There  is  a 
distinction  between  the  variances  and 
modifications  EPA  and  the  States  may 
grant  and  those  the  Act  requires  that 
only  EPA  may  grant 

(1)  Many  commenters  objected  to  EPA 
and  not  approved  NPDES  States  making 
variance  determinations  for 
fundamentally  different  factors 
variances^  economic  variances, 
environmental  variances,  and  section 
301(h)  secondary  treatment  waivers. 
These  commenters  thought  the  States 
with  NPDES  authority  have  the 
authority  to  rule  on  these  particular 
variances. 

The  1972  Amendments  to  the  Federal 
Water  Pollution  Control  Act  carefully 
spell  out  the  relationship  between  the 
Federal  Government  and  the  States  in 
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achieving  the  Act's  goals  of  eliminating 
the  discharge  of  pollutants  from  the 
Nation’s  waters.  A  major  responsibility 
of  the  Federal  Government  under  the 
Act  is  the  development  and 
promulgation  of  uniform  national 
technology-based  standards  for 
categories  and  classes  of  industrial 
discharges.  Variances  from  these 
standards  are  allowed  if  the  applicant 
can  show  the  plant  is  fundamentally 
different  from  those  plants  used  in 
developing  the  limits.  Since  EPA 
promulgates  those  national  standaids, 
EPA,  not  the  States,  is  the  authority  best 
able  to  judge  if  a  plant  is  fundamentally 
different  from  those  that  were  the  basis 
for  the  standard. 

The  variance  seetions  in  the  Act 
clearly  designate  who  the  Congress 
intended  to  make  the  determinations. 

For  example,  section  316(a)  provided  for 
thermal  waivers  to  be  granted  by  either 
EPA  or  NPDES  States.  Specific  grants  of 
authority  appear  in  the  1977 
amendments  which  added  sections 
301(g),  301(h)  and  301(i).  Section  301(g) 
authorizes  “the  Administrator,  with  the 
concurrence  of  the  State”  to  grant 
variances  from  BAT  effluent  limitations. 
Similarly,  section  301(h)  provides  that 
permits  incorporating  mc^fications  of 
the  secondary  treatment  required  may 
be  issued  by  “the  Administrator  with 
the  concurrence  of  the  State.  .  . 

Section  301(i)(l),  municipal  time 
extensions  like  section  316(a)  variances, 
may  be  granted  by  the  “Administrator 
(or,  if  appropriate,  the  State).”  Finally, 
section  301(c),  only  mentions  the 
Administrator  and  so  variances  under  it 
can  only  be  granted  by  the  Agency. 

(2)  A  number  of  commenters  objected 
to  the  condition  in  the  proposal  that 
when  the  Act  required  State 
concurrence  in  a  variance  that  is  issued 
by  EPA,  the  variance  request  would  not 
be  considered  by  the  Agency  imtil  the 
State  had  frrst  approved  it.  In  response, 
proposed  §  124.14(e)  has  been  modifred 
.  in  §  124.52(b)  to  allow  the  State  Director 
to  concur  after  EPA  makes  a  draft 
determination.  In  States  where  EPA  is 
the  permit  issuing  authority  a  State  will 
certify  the  draft  permit  in  the  regular 
procedure.  All  State  (whether  NPDES  or 
not)  must  concur/certify  section  301(h) 
determinations  before  EPA  can  issue  the 
section  301(h)  modified  permit  (see 
S  124.24). 

Some  commenters  objected  to 
considering  States’  views  at  all  where 
the  act  did  not  explicitly  require  it. 
However,  States  have  authority,  where 
State  law  requires  it,  to  set  more 
stringent  limitations  for  a  permittee 
under  sections  401  and  510.  Though  EPA 
grants  the  variances,  the  variance 


sections  do  not  allow  EPA  to  overrule 
State  authority  to  require  more  stringent 
State  requirements.  ’Iberefore,  it  is  not 
appropriate  to  disregard  State  input  into 
variance  determinations. 

%  1^4.55  Special  provisions  for 
modifying  the  secondary  treatment 
requirement  under  section  301(h). 

Paragraph  124.55(a)  sets  out  the 
requirements  for  submission  of 
additional  information  necessary  to 
make  a  section  301(h)  determination. 

This  section  is  substantially  the  same  as 
proposed  §  233.32(c)  except  that  it  states 
that  if  an  application,  “on  its  face,” 
demonstrates  that  the  applicant  is  not 
entitled  to  a  section  301(h)  modification, 
then  the  applicant  caimot  submit 
additional  information  and  the 
application  will  be  denied.  This 
requirement  is  consistent  with 
Congressional 'intent,  {CWA  Legis.  Hist. 
at  448]  and  has  been  added  to  clarify 
EPA’s  original  intent  behind  proposed  40 
CFR  S  233.32(c).  This  is  similar  to  the 
“summary  denial  mechanism”  suggested 
by  some  commenters. 

States  argue  they  should  be  allowed 
to  issue  permits  with  section  301(h) 
modifications.  EPA  disagrees  and 
believes  that  the  proper  procedure  is 
dictated  by  the  Act  itself.  Section  301(h) 
provides,  not  that  EPA  may  modify  an 
existing  NPDES  permit  to  allow  a  less 
than  secondary  ^scharge  if  the 
permittee  meets  the  requirements  of 
section  301(h),  but  that  EPA  may  "issue 
a  permit  under  section  402  which 
modifles  the  requirements  of  section 
301(b)(1)(B)’’  (emphasis  added).  ’This 
requires  EPA  to  assume  full  NPDES 
permitting  authority — even  where  the 
State  has  an  approved  NPDES  permit 
program — in  issuing  any  section  301(h) 
permit.  This  interpretation  is  buttressed 
by  the  fact  that  the  statute  calls  only  for 
“State  concurrence”  in  any  section 
301(h)  permit  issued,  and  does  not 
require  the  State  to  crank  the  permit 
back  into  the  State  permitting  process 
and  add  additional  terms  and  conditions 
necessary  to  assure  compliance  with 
sections  of  the  act  other  than  section 
301(h). 

EPA  believes  this  result  is  not  only 
required  by  the  act  but  makes  a  great 
deal  of  sense  as  a  practical  matter.  Any 
other  approach  would  bifurcate  the 
permitting  process  for  section  301(h) 
dischargers  between  EPA  and  the  State, 
resulting  in  a  great  deal  of  confusion 
(especially  since  there  is  some  overlap 
between  section  301(h)  requirements 
and  other  ^plicable  requirements  of  the 
act)  and  delaying  issuance  of  final 
pennits.  To  clarify  this  issue,  EPA  has 
revised  proposed  S  124.61(a)(2)  (now 


§  124.55(d))  to  indicate  that  NPDES 
States  may  (not  must)  revoke  the 
existing  NPDES  permit  when  they 
concur  in  the  modification  and  they  may 
also  choose  to  cosign  the  section  301(h) 
permit.  EPA  hopes  that  NPDES  States 
will  choose  to  revoke  any  existing  State- 
issued  permits  and  cosign  the  EPA- 
issued  section  301(h)  permit  because  this 
will  reduce  confusion  as  to  permit 
limitations. 

§  124.61  Stays. 

(a)  Proposed  §  124.61(a)  provided  for 
automatic  stays  of  contested  permit 
provisions  if  an  evidentiary  hearing 
request  is  granted,  or  if  a  petition  for 
review  of  denial  of  a  request  for  .an 
evidentiary  hearing  is  filed  with  the 
Administrator. 

Numerous  comments  were  received 
on  this  provision.  One  recurrent  theme 
was  that  if  a  permit  was  stayed  by  EPA, 
compliance  schedules  in  it  should  be 
extended  for  the  same  period  that  the 
stay  was  in  effect.  This  suggestion  has 
^  been  accepted  except  where  the 
technology  is  not  contested  but  the 
ability  of  such  technology  to  reach 
certain  effluent  limits  is.  In  addition, 
compliance  schedules  cannot  be  stayed 
where  failure  to  meet  a  statutory 
deadline  or  a  permit  term  of  more  than 
five  years  would  result  from  such  an 
extension.  It  has  been  EPA’s  consistent 
position  that  it  lacks  power  to  grant 
dischargers  more  time  to  comply  with 
the  statutory  mandate  than  Congress 
has  decided  they  should  have,  or  to 
extend  the  statutorily  prescribed  permit 
term.  However,  permits  may  be 
continued  by  operation  of  law  under  the 
Administrative  Procedure  Act.  See 
§  122.12(b). 

(b)  A  number  of  comments  objected  to 
the  statement  in  proposed 

S  124.61(c)(2)(ii)  (now  $  124.61(d))  that  a 
new  source  or  a  new  discharger  is 
considered  to  be  without  a  permit 
pending  the  completion  of  any 
evidentiary  hearing.  However,  this 
provision  is  only  a  logical  extension  of 
the  provision  (which  most  of  these  same 
commenters  endorsed),  that  new  permit 
terms  are  stayed  pending  those  hearings 
and  therefore  has  been  retained. 

For  this  reason  EPA  has  deleted  the 
provision  allowing  the  Regional 
Administrator  to  approve  the  start  of 
discharge  by  a  new  source  or  a  new 
discharger  even  though  a  hearing  on  that 
source’s  permit  is  still  in  progress.  Such 
sources  which  are  concerned  about  their 
ability  to  open  on  schedule  imder  these 
provisions  should  apply  for  the 
necessary  permit  far  enough  in  advance 
of  their  target  opening  dates  to  allow 
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time  for  completing  all  necessary 
procedures. 

EPA  has  recently  established  several 
procedures  to  expedite  the  issuance  of 
NPDES  and  other  EPA  permits  (e.g.. 
Prevention  of  Significant  Deterioration 
permits  for  air  new  sources)  to  new 
facilities.  EPA  has  designated  in  each 
EPA  Regional  Office  a  New  Source 
Coordinator  charged  with  the 
responsibility  of  shepherding  these 
applicants  through  the  permit  process. 
EPA  has  also  adopted  a  policy  of  (1) 
informing  each  new  facility  within  30 
days  of  request  whether  a  particular 
permit  program  will  apply  to  the  new 
facility  and  (2)  determining  within  30 
days  of  receipt,  whether  an  application  is 
complete.  Furthermore,  EPA  Regions  are 
establishing  permit  tracking  systems  or 
procedures  to  ensure  that  new  facility 
applications  are  addressed 
expeditiously.  All  of  these  initiatives 
will  help  minimize  delay. 

One  comment  also  asked  about  the 
relation  of  §  124.61(c)(2)(ii)  to  proposed 
§  124.11(c)  (now  §  122.10(c))  which 
required  new  dischargers  to  apply  180 
days  before  the  scheduled  start  of 
operations.  The  180  days  is  a  minimum 
period;  it  does  not  preclude  applications 
before  then. 

(c)  A  number  of  commenters  asked 
that  a  provision  be  made  for  appealing 
stays,  or  asked  about  the  status  and 
applicability  of  determinations  that 
permit  terms  were  uncontested  and 
severable  from  contested  ones. 

In  these  regulations  we  have 
accommodated  these  concerns  by 
requiring  the  Regional  Administrator  to 
identify  in  the  notice  of  a  grant  of  the 
hearing  the  terms  of  the  permit  which 
are  not  contested  and  therefore  are 
enforceable  against  the  discharger 
during  the  permit  proceedings.  In  some 
cases  it  may  be  necessary  for  the 
Regional  Administrator  to  write  new 
conditions  to  represent  uncontested 
requirements.  For  example,  if  a  final 
permit  would  require  compliance  with 
effluent  limitations  representing  the 
application  of  both  technologies  A  and 
B,  and  the  discharger  agrees  that 
compliance  with  technology  A  is 
appropriate  but  challenges  application 
of  technology  B,  the  Regional 
Administrator  must  write  specific  permit 
.conditions  requiring  the  installation  of 
technology  A.  The  fact  sheet  or 
statement  of  basis  should  include  the 
type  of  technology  contemplated  by  the 
permit  writer  to  meet  any  technology- 
based  limits  in  the  permit. 

Appeals  from  determinations  on 
uncontested  conditions  will  be  available 
only  through  the  provisions  of  §  124.101. 


(d)  A  number  of  comments  questioned 
the  provisions  in  the  proposed 
regulations  that  made  certain  deadlines 
run  from  the  date  of  receipt  of  a 
specified  notice.  Such  a  provision  could 
result  in  different  deadlines  for  different 
people,  and  make  it  more  difficult  to  find 
out  when  deadlines  actually  did  elapse. 
Accordingly,  these  provisions  have  been 
changed  to  specify  the  time  when  the 
notice  is  given  as  the  starting  point  for 
deadline,  and  three  additional  days 
provided  to  cover  mailing  delays 
(§  124.134). 

§  124.64  Response  to  comments. 

A  major  part  of  the  effort  in  the 
proposed  regulations  to  increase  the 
extent  to  which  EPA  explains  the  basis 
for  permits  was  requiring  a  response  to 
comments  received  on  a  draft  permit. 

The  substance  of  those  proposed 
provisions  has  been  left  essentially 
unchanged.  However,  proposed  S  124.63 
(“final  fact  sheet")  has  been  retitled 
“Response  to  comments”  to  clarify  that 
a  document  must  be  prepared  for  every 
issued  permit  which  responds  to  all 
significant  comments  and  objections  to 
the  draft  permit  and  indicates  which 
provisions  have  been  changed  and  the 
reasons  for  the  change.  A  comment  has 
also  been  added  to  make  clear  that  if 
new  points  are  raised  during  the  public 
comment  period,  EPA  has  the  right  to 
add  new  material  to  the  administrative 
record  to  document  its  response  to  those 
new  points. 

§  Administrative  record. 

The  “administrative  record” 
provisions  have  not  been  changed, 
except  to  delete  the  proposed 
requirement  that  all  records  be  indexed 
and  subcategorized.  Though  this  may  be 
.  advisable  as  a  matter  of  policy  for  large 
records  in  significant  cases,  it  seems 
inadvisable  to  require  it  across  the 
board  by  regulation. 

At  the  request  of  NPDES  States,  the 
administrative  record,  as  detailed  in  this 
section,  is  not  a  requirement  for  State 
programs. 

Subpart  H — Evidentiary  Hearings  for 
EPA-Issued  Permits 

§  124.71  Applicability. 

The  provision  in  this  section  for  not 
holding  evidentiary  hearings  on  general 
permits  was  approved  by  ffie  one 
commenter  to  address  it  directly.  The 
Natural  Resource  Defense  Council  in  its 
comments  did  not  criticize  this  approach 
but  asked  what  alternative  mechanisms 
for  tightening  requirements  on  . 
individual  sources  subject  to  general 
permits  were  available.  In  response, 

EPA  wishes  to  point  out  that  interested 


persons  are  always  free  to  suggest  in 
their  comments  on  draft  general  permits, 
or  in  a  petition  to  EPA,  that  issuance  of 
an  individual  permit  should  be  required. 
EPA  will  then  be  obliged  to  answer  the 
points  made  and  to  issue  an  individual 
permit  if  it  appears  that  step  is  required. 

§  124.72  Definitions. 

Comments  from  the  Natural  Resource 
Defense  Council  pointed  out  that  the 
proposal,  by  automatically  making  the 
permittee  a  party  to  any  evidentiary 
hearing,  could  result  in  the  permittee  not 
having  to  make  the  commitments  to 
make  witnesses  available  and  to  Hie 
certain  papers  to  focus  the  issues  that 
are  required  of  those  who  become 
parties  through  their  own  affirmative 
actions. 

EPA  agrees  with  this  comment  and 
has  therefore  deleted  this  provision. 
Permittees  will  still  get  notice  of  all 
hearing  requests,  and  will  be  free  to 
intervene  in  hearings  to  protect  their 
interests. 

§  124.74  Request’s  for  evidentiary 
.hearings. 

(a)  The  test  for  “standing”  to  request 
an  evidentiary  hearing  has  been  relaxed 
in  the  final  version  of  the  regulations. 
Instead  of  the  stricter  test  contained  in 
the  proposal,  the  standard  in  the 
existing  regulations  will  be  retained. 

(b)  Some  comments  questioned  the 
provision  in  §  124.74(b)(4)  that  persons 
requesting  a  hearing  agree  in  advance  to 
make  potential  witnesses  under  their 
control  available  to  testify.  EPA  lacks 
explicit  subpoena  authority  for  hearings 
held  in  connection  with  NPDES 
proceedings  and  this  language  is 
necessary  to  provide  some  equivalent 
assurance  that  needed  witnesses  will  be 
available.  In  line  with  this  purpose,  and 
as  suggested  by  other  comments, 

§  124.74(b)(4)  (now  §  124.74(e)(4))  has 
been  revised  to  clarify  that  the  duty  to 
produce  witnesses  only  applies  when 
the  Presiding  Officer  has  ordered  their 
production. 

S  124.75  Decision  on  a  request  for  a 
hearing. 

Section  124.75  and  §  124.101  have 
been  revised  to  clarify  that  a  Regional 
Administrator's  denial  of  a  hearing  may 
be  appealed  to  the  Administrator,  and 
the  Administrator  may  review  or  reverse 
any  legal  or  policy  conclusions  on  which 
that  denial  was  based. 

§  124.76  Obligation  to  submit  evidence 
and  raise  issues  before  a  final  permit  is 
issued. 

Two  major  purposes  of  the  proposed 
changes  to  EPA  procedures  were  to 
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encourage  resolution  of  issues  at  the 
time  of  comments  on  a  draft  permit 
rather  than  in  the  far  more  burdensome 
context  of  an  evidentiary  hearing,  and  to 
link  that  hearing  explicitly  to  the 
preceding  stages  of  permit  issuance.  At 
present,  even  where  all  major  issues 
have  been  fully  analyzed  and  resolved 
before  the  final  permit  was  issued,  they 
can  be  re-examined  anew  in  the 
evidentiary  hearing.  The  Presiding 
Officer  may  not  know  what  happened 
regarding  the  permit  before  the  hearing 
began.  Also,  new  issues  might  be  raised 
at  the  evidentiary  hearing  even  though 
they  could  have  been  settled  much  more 
simply  if  raised  at  an  earlier  stage. 

The  proposed  regulations  attempted 
to  remedy  this  situation  in  two  ways. 
First,  the  administrative  record  on  which 
the  final  permit  was  based  would 
automatically  go  into  evidence  at  any 
evidentiary  hearing  so  that  the 
decisionmaker  would  have  the  benefit  of 
the  earlier  stages  of  consideration  of  the 
issues. 

Second,  no  issue  could  be  raised  at  an 
evidentiary  hearing  if  it  was  not  first 
raised  during  the  comment  period  on  the 
draft  permit  (proposed  $  124.53).  An 
exemption  b^m  this  requirement  was 
provided  if  “good  cause”  could  be 
shown  for  the  failure  to  raise  the  issue 
earlier.  These  provisions  have  largely 
been  retained  in  the  final  regulations 
(§  124.43).  The  purpose  is  not  to  exclude 
any  person  from  EPA’s  decision-making 
process,  but  rather  to  focus  the  attention 
of  the  Agency  and  parties  on  the 
informal  comment  and  public  hearing 
stage  of  the  permit  issuance  process. 
EPA  believes  that  policy  issues  and 
most  technical  issues  relating  to  the 
issuance  of  NPDES  permits  should  be 
decided  in  the  most  open,  accessible 
forum  possible,  and  at  a  stage  where  the 
Agency  has  the  greatest  flexibility  to 
make  appropriate  modifications  to  the 
permit.  Evidentiary  hearings,  because 
they  entail  great  delays,  because  they 
are  cumbersome,  and  because  only  the 
well-financed  can  afford  to  participate, 
are  disfavored  as  a  means  of  solving 
any  issues  other  than  contested  factual 
issues  requiring  cross-examination.  Not 
only  will  this  in  the  long-run  lead  to 
greater  and  better  informed  citizen 
participation,  it  will  increase  efficiency 
in  the  permit  issuance  process  and  will 
speed  application  of  pollution  control 
requirements. 

Many  comments  were  received  on 
these  different  aspects  of  the  proposal. 
The  proposed  changes  were  very,  widely 
endorsed  and  supported  in  principle. 
However,  non-governmental 
commenters  argued  that  the  regulations 
went  too  far  in  tying  the  evidentiary 


hearing  to  the  preceding  notice-and- 
comment  stages.  These  comments  have 
been  largely  accepted.  Specifically, 

§  124.53  (now  8  124.43)  and  8  124.76 
have  been  amended  very  much  along 
the  lines  suggested  in  the  comments  of 
the  Utility  Water  Act  Group. 

In  addition,  though  the  proposed 
requirement  for  automatic  receipt  of  the 
administrative  record  in  evidence  has 
been  retained,  a  comment  has  been 
added  and  the  section  has  been  changed 
slightly  to  make  clear  that  testimonial 
material  in  the  administrative  record 
should  be  subjected  to  the  same  tests  of 
its  testimonial  value  as  other  testimonial 
material  introduced  at  the  evidentiary 
hearing. 

Some  comments  argued  that  receiving 
the  administrative  record  in  evidence  * 
automatically  conflicted  with  the 
provision  in  5  U.S.C.  8  556  for  the 
exclusion  of  “irrelevant,  immaterial,  or 
unduly  repetitious  evidence”.  As  the 
comment  described  above  explains, 
receiving  the  administrative  record  in 
evidence  serves  to  document  for  the  ' 
Presiding  Officer  and  the  parties  the 
prior  proceedings  out  of  which  the 
evidentiary  hearing  will  arise  and  on 
which  it  must  in  part  be  based.  A 
substantial  useful  purpose  is  therefore 
served  by  this  procedure.  This  purpose 
could  not  be  served  as  well,  and  many 
opportunities  for  useless  arguments 
would  be  opened  up,  if  the  section  were 
amended  to  provide  that  the 
administrative  record  could  be  edited  in 
some  fashion  before  or  after  its 
introduction. 

8 124.84  Summary  determinations. 

A  n\imber  of  comments  objected  to 
the  provision  in  8  124.84  that  allowed 
motions  for  summary  determination  to 
be  made  “%vith  or  without”  supporting 
affidavits.  They  feared  that  by  explicitly 
mentioning  the  possibility  of  a  motion 
without  supporting  affidavits,  the 
regulations  might  result  in  shifting  the 
biirden  of  proof  to  the  party  against 
whom  the  motion  is  made.  No  such 
result  is  intended  by  this  provision. 
Motions  for  summary  determination 
must  be  affirmatively  supported.  The 
form  of  the  proposal  was  only  meant  to 
recognize  the  possibility  that  material 
already  in  the  record  might  amount  to 
that  affirmative  support 

8  124.85  Hearing  procedure. 

(1)  Burden  of  proof.  Comments  came 
in  on  all  sides  of  the  question  “Who 
should  bear  the  burden  of  proof?”  The 
comments  discussed,  not  so  much  the 
burden  of  going  forward,  which  most 
commenters  agreed  could  properly  be 
shifted  by  regulation,  as  the  ultimate 


burden  of  persuasion.  Several  changes 
have  been  made  in  response  to 
comments,  but  the  basic  approach  has 
not  been  changed.  Because  this  is  a 
complex  issue,  it  is  discussed  in  some 
detail. 

Most  comments  agreed  that  the  Act 
explicitly  assigns  a  burden  of-persuasion 
for  most  variance  decisions,  llie  Act 
explicitly  provides  that  variances  under 
sections  301(c),  301(h),  301(g).  and  316(a) 
may  only  be  granted  if  the  applicant 
carries  an  affirmative  burden  of  proof. 
Variances  under  section  301(c)  are 
conditioned  on  a  “showing  by  the  owner 
or  operator  of  such  point  source 
satisfactory  to  the  Administrator”: 
sections  301(g)  and  316(a)  uses  almost 
the  same  language;  section  301(h) 
variances  may  be  granted  “if  the 
applicant  demonstrates  to  the 
satisfaction  of  the  Administrator  [that 
the  conditions  are  met”). 

The  question  then  becomes  what  the 
substantive  burden  should  be  for  basic 
permit  terms  not  involving  a  variance. 
That  question,  in  EPA's  opinion,  is  of 
more  limited  importance  than  might  first 
appear. 

When  EPA  proposes  permit  terms,  it  • 
has  a  burden  of  going  forward,  or,  stated 
differently,  an  obligation  to  provide 
information  and  material  so  that  other 
interested  persons  can  understand  what 
the  proposed  terms  are  based  on  and  the 
reasoning  behind  them.  Other  persons 
have  a  similar  burden  with  respect  to 
terms  they  propose.  This  obligation  has 
been  recognized  by  EPA  (See  Decision 
of  the  General  Counsel  No.  63,  pp.  28- 
31),  and  is  part  of  the  law  of  informal 
rulemaking  as  well.  Portland  Cement 
Ass’n.  V.  Ruckelshaus,  486  F.2d  375  (D.C. 
Cir.  1973).  The  provisions  of  these 
regulations  on  statement  of  basis  and 
fact  sheet,  administrative  record,  and 
comments  are  largely  aimed  at 
implementing  those  requirements. 

The  question  of  the  substantive 
burden  of  proof  assumes  importance 
when  the  information  provided  by  the 
various  interested  persons  under  these 
obligatiohs  is  fairly  evenly  balanced  in 
the  conclusions  it  points  to.  A 
substantive  burden  of  proof  rule  can  be 
used  to  help  decide  which  conclusions 
should  be  accepted.  It  is  in  this  context 
that  the  question  of  whether  EPA  or  the 
person  challenging  a  permit  term  bears 
the  burden  of  proof  assumes  importance. 
In  one  sense,  every  party  could  be  said 
to  have  the  “burden  of  persuasion”  as  to 
the  permit  terms  that  it  was  advocating, 
but  that  approach  would  be  of  little  use 
as  a  guide  to  decision.  Accordingly,  the 
regulations  (as  proposed  and 
promulgated)  assign  the  substantive 
burden  of  proof  to  the  permit  applicant 
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in  all  cases.  The  Administrative 
Procedure  Act  (APA),  5  U.S.C.  section 
556(d)  provides  that  “except  as 
otherwise  provided  by  statute,  the 
proponent  of  a  rule  or  order  has  the 
burden  of  proof.”  Since  dischargers  are 
under  a  statutory  obligation  to  apply  for 
and  receive  an  NPDES  permit,  the 
United  States  Court  of  Appeals  for  the 
Seventh  Circuit  has  recently  held  the 
discharger  is  the  proponent  “as  the 
applicant  for  a  permit,  without  which  it 
would  be  forbidden  by  law  to  discharge 
pollutants,"  U.S.  Steel  v.  EPA,  536  F.2d 
822,  834  (7th  Cir.  1977). 

Such  a  conclusion  follows  from  a 
literal  reading  of  the  statute.  It  also 
makes  sense  from  the  standpoint  of  the 
public  policy.  Though  we  acknowledge 
that  EPA  may  have  some  disposition  to 
favor  its  own  conclusions  on  the  terms 
of  a  given  permit,  in  general  it  can  be 
expected  to  be  more  concerned  with 
carrying  out  the  terms  of  the  statute  in 
the  context  of  given  permits  than  a 
discharger.  Accordingly,  it  is  proper  to 
fix  the  substantive  burden  of  proof  on 
the  party  which  can  be  expected  to  have 
relatively  less  interest  in  achievement  of 
the  statutory  purpose. 

Comments  were  received  suggesting 
that  the  Agency’s  position  regarding 
burden  of  proof  is  inconsistent  with 
Decision  of  the  General  Counsel  Nos.  63 
and  72.  The  difficulty  is  caused  by  the 
use  of  inconsistent  terminology  in  these 
opinions.  In  Decision  of  the  General 
Counsel  No.  63,  the  term  “ultimate 
burden  of  persuasion”  was  used  with 
respect  to  the  EPA's  obligation  under 
section  316(b)  to  present  evidence 
regarding  best  available  technology  for 
minimizing  the  environmental  impact  of 
intake  structures.  In  context  it  is 
apparent  that  EPA  has  the  burden  of 
coming  forward  with  evidence  regarding 
intake  structures.  This  cannot  shift  the 
ultimate  risk  of  non-persuasion,  which 
lies  always  with  the  discharger.  To  the 
exent  that  Decision  of  the  General 
Counsel  No.  63  can  be  construed  to  shift 
this  risk  of  non-persuasion  to  EPA,  it  is 
incorrect  Decision  of  the  General 
Counsel  No.  72  correctly  distinguishes 
between  the  burden  of  coming  forward 
with  evidence  and  the  risk  of  non¬ 
persuasion,  and  labels  the  burden  of 
coming  forward  the  “burden  of  proof.” 

(2)  Cross-examination,  (a)  Several 
commenters  objected  to  the  restrictions 
on  cross-examination  of  EPA  employees 
set  forth  in  proposed  §  124.83(b)(16). 
They  argued  that  cross-examination 
should  be  allowed  on  facts  which 
formed  the  basis  of  legal  or  policy 
matters,  or  on  those  matters  themselves. 

Facts  which  meet  the  other  tests  for 
cross-examination  and  which  are 


relevant  to  legal  or  policy  judgments  are 
of  course  potentially  eligible  for  cross- 
examination.  However,  the  proposed 
language  has  been  retained  to  underline 
that  cross-examination  on  legal  or 
policy  matters  per  se  should  not  be 
allowed.  'These  matters  of  course 
deserve  to  be  clarified  as  much  as  any 
factual  issues,  but  cross-examination  is 
not  the  right  way  to  do  it  Written 
presentations  and  oral  argument  can 
perform  the  same  task  far  more 
efficiently  and  should  be  relied  on 
instead. 

One  comment  also  objected  to  the 
provision  that  required  all  evidence  in 
an  NPDES  preceding  to  be  submitted  in 
written  form  unless  an  affirmative 
showing  could  be  made  that  oral 
presentation  was  necessary.  It  argued 
that  the  Food  and  Drug  Administration 
(FDA)  regulations  cited  in  support  of 
this  position  did  not  really  support  it 
However,  the  FDA  regulations  at  issue 
are  similar  to  §  124.85(c)  and  EPA 
interprets  the  content  of  the  two 
provisions  as  being  the  same  (see  21 
CFR  S  2.154(b)).  FDA  reg\dations  require 
written  evidence  on  “general”  matters 
and  leaves  the  form  of  presentation  to 
the  choice  of  the  parties  where 
“particular”  matters  are  concerned. 
However,  “general”  matters  are  said  to 
involve  (among  other  things)  “scientific, 
medical  or  technical  information  not 
relating  to  a  unique  event”.  41  FR  51706, 
51716  (Nov.  23, 1976),  and  this  is  a 
description  that  could  apply  to  many 
issues  in  an  NPDES  proceeding. 

(c)  Proposed  §  124.83(c)(5)(iii)  is  a 
limited  provision  for  “discovery”  in 
NPDES  evidentiary  hearings.  Comments 
were  received  arguing  both  for  the 
expansion  and  for  the  deletion  of  this 
section.  In  the  final  version,  this  section 
has  been  kept  and  also  applies  in  panel 
hearings  (Subpart  I).  Although 
information  may  be  attainable  imder  the 
Freedom  of  Information  Act  or  section 
308  of  the  Act.  discovery  may  be  a  more 
useful  and  direct  approach  to  elicit 
information  for  a  hearing. 

(d)  Several  comments  challenged  as 
illegal  the  provision  in  §  124.83(c)(6) 
authorizing  the  Presiding  Officer  to 
group  parties  with  similar  interests.  We 
have  not  changed  this  section  since  we 
agree  with  Judge  Friendly  and  the  Food 
and  Drug  Administration  that  such  a 
provision  is  fully  authorized  by  existing 
law,  see  National  Nutritional  Foods 
Assoc.  V.  Food  and  Drug  Administration, 
504  F.2d  761,  795  (2d  Cir.  1974).  See  also 
41  FR  51706,  51718. 

§  124.86(c)  Motions. 

The  general  rule  is  set  out  in  §  122.15 
that  the  applicable  regulations  and 


requirements  for  NPDES  permit  issuance 
are  those  in  efiect  at  the  time  a  permit  is  ~ 
issued  by  a  State  or  by  EPA  imder 
§  124.61. 

This  provision  is  consistent  %vith  the 
decision  of  the  Administrator  In  the 
Matter  of  US.  Pipe  and  Foundry  Co., 
NHIES  Appeal  No.  75-4  reprinted  in 
EPA,  Decisions  of  the  Administrator 
and  Decisions  of  the  General  Counsel 
V.I  at  110  (1975).  The  Administrator’s 
views  on  this  issue  were  adopted  by  the 
Fifth  Circuit  in  Alabama  ex  reL  Baxley 
V.  EPA.  557  F.2d  1101  (5th  Cir.  1977). 

Proposed  §  124.86(c)  authorized 
Presiding  Officers  to  apply  in  permit 
hearings  regulatiims  issn^  after  the 
permit  is  issued  under  §  124.61.  For  an 
explanation  of  the  proposed  regulation, 
see  43  FR  37080  (Aug.  21, 1978). 

Several  commenters  contended  that 
§  124.86(c)  violates  due  process  and  is 
inconsistent  with  the  Alabama  v.  EPA 
decision.  EPA  does  not  believe  that  any 
due  process  issue  can  be  involved  here. 
All  parties  will  have  a  full  opportunity 
to  challenge  in  the  adjudicatory  hearing 
the  application  of  any  regulations  which 
are  ajpplied  to  a  discharger  under 
§  124.^c).  Moreover,  the  provision  may 
not  be  used  when  any  party  would  be 
“unduly  prejudiced  thereby.” 

It  is  the  general  rule  that  laws  whidi 
become  effective  during  the  pendency  of 
judicial  review  proceedings  control 
those  proceedings,  Bradley  v.  Richmond 
School  Board.  416  U.S.  696  (1974); 
Republic  Steel  Corp.  v.  Costle,  581  F.2d 
1228  (6th  Cir.  1978).  This  rule  also  holds 
true  for  the  application  of  Federal 
regulations  in  administrative 
proceedings.  Thorpe  v.  Housing 
Authority  of  Durham,  393  U.S.  268 
(1969).  llie  Supreme  Court  has  only 
recognized  exceptions  to  this  general 
rule  to  prevent  “manifest  injustice.” 
Thorpe  v.  Housing  Authority,  supra  at 
282;  Greene  v.  United  States,  376  U.S. 

149  (1964).  The  Administrator  departed 
from  this  rule  in  his  decision  in  U.S. 

Pipe,  supra.  There  he  set  forth  a  fixed 
rule  that  permits  would  always  be 
governed  by  rules  in  eftect  at  the  time  of 
initial  permit  issuance,  and  would  be 
unaffected  by  changes  in  applicable 
regulations  during  permit  appeals.  The 
Administrator  concluded  that 

To  allow  permit  limitations  and  conditions 
to  change  according  to  a  “floating”  standard 
or  guideline  during  the  pendency  of  a  permit 
review  proceeding  would  be  hi^y  disruptive 
and  counter-productive.  [Id.  at  117] 

The  Fifth  Circuit  approved  the 
Administrator’s  position  in  Alabama  ex 
rel.  Baxley  v.  EPA,  supra.  However, 
neither  the  Administrator  nor  the  Fifth 
Circuit  discussed  Bradley  or  Thorpe, 


Federal  Register  /  Vol.  44.  No.  Ill  /  Thursday,  june  7,  1979  /  Rules  and  Regulations 


32887 


and  EPA  can  only  speculate  as  to  what 
result  would  have  been  reached  had 
those  decisions  been  brought  to  EPA's 
and  the  court's  attention. 

EPA  recognizes  the  potential  for 
(Tisruption  which  a  continuously  shifting 
field  of  applicable  regulations  could 
bring  to  permit  proceedings.  However, 
the  Agency  now  believes  that  the  per  se 
rule  established  by  the  Administrator  in 
the  U.S.  Pipe  decision,was  too  inflexible 
and  in  certain  respects  unlawful.  EPA  is 
clearly  obligated  under  Bradley  and 
Thorpe  to  apply  new  statutory  law  to 
administrative  proceedings  which  are 
not  Hnal,  unless  a  contrary  legislative 
intent  can  be  discerned.  However, 
courts  will  give  deference  to  EPA’s  own 
regulations  controlling  the' application  of 
EPA  rules  to  pending  proceedings.  See  , 
Greene  v.  United  States,  supra  at  160- 
162.  Moreover,  the  courts  will  not  apply 
the  Thorpe  rule  blindly  where  to  do  so 
would  result  in  unnecessary  delay. 
Citizens  to  Preserve  Overton  Park  v. 
Volpe,  401  U.S.  402,  418-19  (1971). 
Accordingly,  EPA  has  preserved  the 
general  rule  enunciated  in  the  US.  Pipe 
decision,  but  has  modified  it  to  require 
the  Presiding  Officer  to  apply 
intervening  statutory  requirements,  and 
to  allow  him  to  apply  new  regulations 
where  to  do  so  would  not  unduly 
prejudice  any  party.  The  Agency 
expects  that  motions  to  apply  new 
relations  will  be  liberally  granted 
where  to  do  so  will  shorten  the  hearing 
or  resolve  issues  (such  as  determination 
of  BCT  or  BAT  on  a  case-by-case  basis) 
that  otherwise  would  consume 
considerable  staff  and  hearing  time.  See 
Public  Service  Co.  of  Indiana  v.  FERC, 
575  F.2d  1204  1220-21  (7th  Cir.  1978). 

§  124.90  Interlocutory  appeal. 

The  present  practice  of  deciding  legal 
issues  separately  through  referral  to  the 
Office  of  General  Counsel  has  been 
eliminated.  Instead,  these  issues  will  be 
subject  to  normal  interlocutory  appeal 
procedures.  The  regulations  also  provide 
that  the  General  Coimsel's  Office  will 
play  a  major  role  in  deciding  any  legal 
issues  raised  in  such  appeals.  TUs 
approach  was  suggested  in  the 
comments  of  the  Utility  Water  Act 
Group.  Similar  changes  have  been  made 
to  S  124.101. 

This  approach  presupposes  that 
members  of  the  General  Coimsel's 
Office  who  take  part  in  deciding 
interlocutory  appeals  under  this 
provision  will  not  have  performed 
“investigative  or  prosecutorial 
functions’’  in  the  hearing  at  issue,  and 
will  not  be  organizationally  subordinate 
to  those  who  have.  5  U.S.C.  Section 
554(d).  In  the  normal  course  lawyers  in 


the  General  Counsel’s  office  do  not 
perform  such  functions.  In  NPDES  cases 
where  they  do,  the  lawyer  in  question 
and  all  that  lawyer’s  subordinates  will 
be  barred  from  advising  the 
Administrator. 

S  124.101  Appeals  to  the  Administrator. 

(1)  The  proposed  regulations  would 
have  provided  two  administrative 
appeals  from  ALJ  decisions — once  to  the 
Regional  Administrator  and  then  after 
that  to  the  Administrator  in  Washington. 
In  the  final  regulations  the  opportunity 
to  appeal  to  the  Regional  Administrator 
has  been  eliminated  and  only  the  appeal 
to  the  Administrator  has  been  retained. 
This  will  make  the  process  far  less 
cumbersome.  Regional  Administrators 
will  still  be  able  to  express  their  views 
by  advising  on  the  terms  of  draft  and 
final  permits  and  either  by  participating 
in  the  evidentiary  hearing  or  by 
declaring  themselves  part  of  the 
decisional  body  (and  thus  subject  to  the 
ex  parte  rules  of  S  124.78)  and  advising 
the  Administrator. 

(2)  Comments  were  received  objecting 
to  the  provisions  in  this  section  for  the 
Administrator  to  consider  new  issues  on 
appeal  or  to  base  a  decision  on  material  - 
erroneously  excluded.  These  provisions 
were  inserted  to  provide  a  measure  of 
flexibility  in  the  administrative 
decisionmaking  process.  Of  course  they 
should  not  be  invoked  where  the 
matters  to  be  considered  are  of  a  type 
that  properly  should  have  been  subject 
to  an  evidentiary  hearing. 

(3)  A  number  of  commenters  objected 
to  the  showing  of  substantial  issues  in 
justification  of  an  appeal  to  the 
Administrator  has  a  very  broad  power 
S  124.101.  We  agree  with  those 
commenters  who  stated  that  the 
Administrator  has  a  very  board  power 
of  review  of  decisions  in  NPDES  permit 
cases.  However,  EPA’s  intent  in  setting 
up  this  program  is  that:  (1)  this  power  of 
review  should  be  only  sparingly 
exercised;  (2)  most  permits  be  finally 
adjudicated  at  the  Regional  level;  and 
(3)  review  by  the  Administrator  be 
confined  to  cases  which  have 
precedential  importance  for  the  program 
as  a  whole.  The  threshold  showing  as 
proposed  was  intended  to  further  that 
purpose;  and  thus  has  been  retained. 

(4)  Another  commenter  asked  about 
the  availability  of  interlocutory  judicial 
review  of  decisions  such  as  new  source 
determinations  and  section  316(a) 
determinations. 

EPA’s  position  is  that  judicial  review 
is  only  available  for  final  permits  for 
which  appeal  to  the  Administrator  has 
been  sou^t  under  Sl24;101.  Except  in 
the  special  cases  explicitly  described  in 


§124.M  all  other  decisions  in  connection 
with  a  permit  are  subject  to  challenge 
and  revision  in  future  administrative 
proceedings.  They  represent  cases  in 
which  the  administrative  process  is 
therefore  not  complete,  and  are  not  ripe 
for  review  because  they  fall  under  the 
requirement  to  exhaust  administrative 
remedies. _ 

11124.111  through  124.127  Non- 
adversary  procedures  for  initial 
licensing. 

The  APA  allows  decisions  on  the 
initial  grant  of  a  license  or  variance  to 
be  made  by  procedures  that  are  much 
less  adversarial  than  strict  court  room 
procedures,  even  when  a  formal  hearing 
is  required.  The  regulations  use  this 
provision  of  the  APA  to  move  away 
from  traditional  format  hearings  in 
which  EPA  and  other  parties  present 
separate  cases  before  a  single  hearing 
officer.  Instead,  under  Subpart  I,  a  panel 
of  EPA  employees  with  expert 
knowledge  of,  or  responsibility  for,  the 
subjects  involved  will  be  present  at  tha 
hearing  and  will  question  the  parties, 
subject  to  over-all  control  of  the 
proceeding  by  the  Presiding  Officer,  an 
Administrative  Law  judge.  We  expect 
that  in  some  cases  no  Agency  trial  staff 
will  be  designated,  although  the 
regulations  allow  one  to  be  named  if 
necessary.  Instead,  the  Agency  will 
prepare  a  draft  response  to  the  permit 
application,  and  the  information 
contained  in  the  application  and  the 
draft  response  will  be  the  focus  of 
attention  at  the  hearing.  The  hearing 
itself  will  be  divided  into  a  “legislative" 
phase — at  which  the  parties  can  present 
views  and  arguments  to  the  panel  and 
engage  in  a  colloquy,  and  an 
“adjudicative"  phase— ^t  which  formal 
cross-examination  can  be  ordered  if 
certain  threshold  conditions  are  met. 
After  the  hearing,  the  panel  will  prepare 
a  recommended  decision  which  may  be 
appealed  to  the  Administrator.  Though 
the  Administrator  will  make  an 
independent  review  of  the  decision  upon 
deciding  to  review  it,  the  Administrator 
would  be  frae  to  consult  with  panel 
members.  EPA  believes  that  this 
procedure  complies  with  the  literal 
language  of  the  “initial  licensing” 
provisions  of  the  APA  and  fits  &e 
purpose  of  those  provisions  more  closely 
than  existing  procedures. 

Under  the  APA,  in  cases  of  formal 
rulemaking,  ratemaking  or  initial 
licensing,  agencies  have  more  latitude 
than  in  other  formal  cases  to  require  the 
submission  of  evidence  in  written  form. 

5  U.S.C.  Section  556(d).  An  initial 
decision  by  the  “independent”  presiding 
Administrative  Law  Judge  (ALJ)  is  not 
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required;  instead  any  “responsible 
employee”  of  the  Agency  may 
recommend  a  decision.  5  U.S.C.  Section 
557(b)(1). 

As  the  preamble  to  the  proposal 
explained,  these  exemptions  were 
provided  for  initial  licensing  because  the 
decisions  involved  were  complex  and 
policy-dominated  and  thus  were  thought 
to  be  “like  rulemaking."  Since  these 
decisions  did  not  involve  accusing 
anyone  of  wrongdoing,  there  was  no 
reasons  for  “separation  of  fimctions” 
within  the  Agency  or  for  an  initial 
decision  by  a  statutorily  independent 
individual.  Rather,  the  complexity  of  the 
problems  required  that  the  Agency  be 
able  to  draw  on  its  staff  experts  f^ly 
without  being  hampered  by  such 
artificial  barriers.  APA:  Legislative 
History:  S.  Doc.  248,  79th  Cong.,  2d. 

Sess.  204,  229,  262,  361  (1946)  (henceforth 
APA  Leg.  Hist.). 

The  use  of  a  panel  and  the  omission  or 
deemphasis  of  an  EPA  trial  staff  in 
proceedings  under  these  regulations 
would  make  their  structure  conform 
more  closely  to  the  non-accusatory 
nature  of  the  decision  in  question.  The 
form  of  proceeding  would  correspond  to 
its  function — a  group  of  EPA  employees 
exploring  the  issues  to  determine  what 
decision  to  make  or  recommend — rather 
than  to  a  courtroom  trial. 

The  comments  raised  a  number  of 
closely  intertwined  objections  to  the 
legal  justification  for  this  approach  and 
to  the  implementation  of  it.  The  most 
important  general  objections  are 
discussed  first,  followed  by  a  discussion 
of  comments  relating  to  individual 
sections. 

(1)  General  comments. 

(a)  First  objection — issuing  NPDES 
permits  to  existing  sources  is  not  "initial 
licensing”. 

The  commenters  who  raised  this  issue 
made  little  effort  to  support  it,  and  it 
suffers  from  the  initial  weaknesses  of 
being  contrary  to  the  plain  language  of 
the  statute,  consistent  EPA  practice  and 
the  relevant  judicial  opinions. 

The  APA  defines  “license”  to  include; 

The  whole  or  a  part  of  an  agency  permit, 
certificate,  registration,  charter,  or  other  form 
of  permission,  5  U.S.C.  section  551(8), 

and  “licensing"  as  including: 

Agency  process  respecting  the  grant, 
renewal,  denial,  revocation,  suspension, 
annulment,  withdrawal,  limitation, 
amendment,  modiheation.  or  conditioning  of 
a  license,  5  U.S.C  section  551(9). 

Though  “initiar'  is  not  defined,  its 
natural  meaning  (according  to  Webster’s 
Third  World  Dictionary,  unabridged 
1947)  is  “of  or  relating  to  the  beginning,’* 
or.  in  other  words  to  the  first  grant  of 


the  license  in  question.  Neither  this 
definition  nor  the  statutory  language 
offers  any  basis  for  distinguishing 
between  first  grants  of  licenses  to 
existing  sources  and  those  which  are 
physically  new. 

In  the  more  than  six  years  since  the 
NPDES  system  was  authorized  by  the 
Federal  Water  Pollution  Control  Act 
Amendments  of  1972,  EPA  has 
consistently  treated  the  first  gra^t  of  an 
NPDES  permit  to  an  existing  source  as 
“initial  licensing”  and  this  reading  has 
been  upheld  by  both  courts  which  have 
considered  the  point  United  States  Steel 
Corp.  V.  Train,  556  F.2d  822,  834-35  (6th 
Cir.  1977);  Marathon  Oil  Corp.  v. 
Environmental  Protection  A^ncy,  564 
F.2d  1253, 1265  (9th  Cir.  1977). 

Analogous  provisions  of  the  APA 
confirm  that  the  exemptions  made 
available  for  “initial  licensing”  may 
properly  be  used  even  when  an  existing 
source  is  being  permitted.  Whatever  the 
examples  of  “licensing”  Congress  had  in 
mind.  Congress  made  the  same 
exemptions  available  for  all  cases  of 
ratemaking,  and  ratemaking  of  course  in 
the  majority  of  cases  would  involve 
existing  companies.’ 

(b)  “^paration  of  functions”  should 
be  followed  in  initial  licensing. 
“Separation  of  functions”  in  the  strict 
sense  will  be  observed  in  proceedings 
under  this  Subpart  Whenever  an  agency 
trial  staff  is  named  to  perform  an 
advocacy  role  in  the  hearing,  separation 
of  functions  requirements  will  apply  to  it 
(§  124.78). 

The  comments  on  this  point  argued  by 
analogy  that  persons  involved  in 
preparing  the  draft  permit  should  not  sit 
on  the  panel,  and  that  members  of  the 
panel  should  not  advise  the 
Administrator  on  appeal  The  APA 
contains  no  prohibition  on  either  of 
these  practices.  Nevertheless,  we  have 
discussed  them  as  though  the  literal  bar 
on  separation  of  functions  in  the  nairow 
case  was  concerned. 

The  legislative  history  of  the  APA 
contains  a  number  of  statements 
cautioning  agencies  against  overbroad 
application  of  the  exemptions  which  the 
text  of  the  statute  provides  from 
“separation  of  functions”  requirements 
and  finm  the  requirement  to  prepare  a 
proposed  decision  before  making  a  final 
one.  Several  commenters  argued  that 
these  statements  demonstrated  that 
NPDES  permitting  is  not  the  kind  of 


*UnderS  U.S.C  sectiona  551  (4)  and  (5). 
“nilemaking"  includes  “ratemaldng”.  5  U.S.C 
section  564.  which  contains  die  APA’s  separation  of 
functions  requirements,  stales  in  subsection  (a)  that 
it  only  appliM  to  “adjudication”,  while  secdons 
556(d)  and  557(b)  contain  parallel  exemptions  from 
other  APA  reqnireraents  for  rulemaking  and  initial 
licensing. 


“initial  licensing”  Congress  ^d  in  mind, 
and  that  accordingly,  these  exejnptions 
should  not  be  applied  to  it 

We  disagree.  As  the  preamble  to  the 
proposal  stated,  these  exemptions  were 
provided  for  cases  which  involved  a 
complex  array  of  factual  and  policy 
issues  requiring  a  division  of  labor 
among  the  staff,  and  which  were  not 
“accusatory”.  NPDES  permitting  easily 
meets  both  tests. 

Particularly  where  a  permit  to  a  major 
source  is  concerned,  questions  can  arise 
concerning  the  nature  of  given  industrial 
processes,  their  similarity  to  or 
difference  from  other  industrial 
processes,  and  how  this  should  affect 
control  requirements  or  classification 
under  effluent  limitations  Sidelines.  For 
section  301(c)  determinations,  EPA  must 
consider  the  economic  impact  of  the 
proposed  discharge  requirement,  and 
alternative  discharge  requirements,  on 
the  plant  itself  and  the  company. 

Section  316(a)  thermal  variances  can 
require  consideration  of  the  dispersal 
and  persistence  of  the  discharge  in  the 
receiving  waters,  and  its  effect  there  on 
numbers  of  different  species  and  the 
ecosystem  generally.  In  many  cases, 
certainty  on  these  points  will  not  be 
attainable;  yet  the  final  judgment  will 
depend  on  highly  discretionary 
judgments  on  a  variety  of  legal  and 
factual  issues. 

In  such  cases,  the  final  decision  will 
depend  largely  on  “policy”  choices 
about  how  to  choose  among 
uncertainties  and  wei^  various  facts 
against  each  other,  just  as  it  does,  for 
example,  when  economic  information  of 
various  sorts  must  be  analyzed  for  rate¬ 
setting  purposes,  or  information  on 
traffic  growth,  company  and  community 
economic  health,  and  other  factors  must 
be  assessed  for  purposes  of  CAB  or  ICC 
route  awards.  These  latter  decisions  are 
clearly  among  those  which  Congress 
meant  to  exempt  from  “separation  of 
functions”  requirements,  and  NPDES 
permitting  in  our  view  should  be 
similariy  classified. 

Similarly,  the  initial  grant  of  an 
NPDES  permit  is  “non-accusatory”  like 
these  other  decisions  because  it  is  the 
first  time  the  Agracy  will  have 
confironted  the  task  of  applying  the 
standards  of  the  statute  to  the  particular 
discharge  at  issue.  The  Agency  will 
have  not  made  a  prior  decision  to  which 
it  might  feel  compelled  to  adhere,  as 
could  be  die  case  in  renewal  licensing, 
and  whatever  decision  is  made  will  not 
amount  to  a  finding  of  legal  wrong¬ 
doing. 

The  legislative  history  of  die  APA,  we 
believe,  recognizes  diese  points.  Both 
the  House  and  Senate  Reports  say  at 
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one  point  that  “instances”  of  the 
exempted  categories  may  arise  which 
“tend  to  be  accusatory  in  form  and 
involve  sharply  controverted  factual 
issues"  and  where  the  exemption 
contained  in  5  U.S.C.  section  554(d)  from 
separation  of  functions  should  not  be 
invoked  (emphasis  added).  As  this 
preamble  explains,  the  whole  purpose  of 
EPA’s  new  inrovisions  is  to  avoid  being 
“accusatory  in  form"  while  for  the 
reasons  just  given,  EPA  does  not  believe 
they  are  accusatory  in  substance.  The 
logic  of  these  passages  accordingly  does 
not  apply. 

BoA  the  House  and  the  Senate  reports 
also  say  that 

The  alternative  intermediate  procedure  [in 
5  U.S.C.  section  557(b)  (1)  and  (2)]  which  an 
agency  may  adopt  in  n^making  or 
determining  applications  for  initial  licenses  is 
broadly  drawn.  But  even  in  those  cases,  if 
issues  of  fact  are  sharply  controverted  or  the 
case  or  class  of  cases  tends  to  become 
accxisatory  in  nature,  sound  practice  would 
require  the  agency  to  adopt  the  intermediate 
recommend^  decision  procedure,  APA  leg. 
HisL  p.  273,  accord,  p.  210  (emphasis  added). 

This  language  only  states  that 
agencies  should  not  omit  an 
intermediate  decision  entirely  under 
section  557(b)(2)  in  the  described  cases. 
There  is  no  indication  that  an 
intermediate  decision  by  an  AL)  would 
be  required;  indeed,  the  implication  is  to 
the  contrary.  The  text  of  5  U.S.C  section 
557  provides  that  as  a  general  matter 
ALJs  in  adjudicatory  proceedings  must 
render  “initial”  decisions,  but  that  in 
rulemaking  and  initial  licensing  any 
“responsible  employee”  may  instead 
“recommend”  a  decision.  Yet  the  quoted 
passages  refer  to  a  “recommended” 
decision  (by  a  “responsible  employee”), 
not  an  “initial”  decision  (by  an  ALJ). 

Under  this  reading,  the  quoted 
passage  does  not  pertain  to  the 
procedures  aUssue  here,  which  provide 
for  a  recommended  decision  by  the 
panel  in  every  case. 

In  addition  to  these  reasons  based  on 
the  letter  of  the  APA's  language  and 
legislative  history,  we  believe  EPA  has 
made  a  legitimate  effort  to  respond  to 
the  spirit  of  the  statute.  First,  Ae 
procedures  are  not  mandatory  for  all 
cases  of  initial  licensing,  and  so  the 
Agency  will  retain  discretion  to  follow 
more  conventional  procedures  in  those 
cases  where  they  are  most  appropriate. 
In  general,  EPA  believes  that  Regions 
should  consider  using  these  procedures 
in  complicated  cases  where  the  record 
will  be  long  and  technical.  These  are  the 
cases  that  will  best  justify  the  work  of 
assembling  and  using  a  panel,  and  that 
will  profit  most  from  the  increased 
reliance  on  procedures  other  than  cross¬ 


examination.  Cases  with  few  issues  or 
issues  that  are  easily  focused  should  be 
handled  through  the  more  customary 
procedures.  However,  EPA  also  believes 
that  Regions  must  have  discretion  to 
make  t^  choice  in  individual  cases, 
and  that  the  only  proper  question  for 
judicial  review  should  be  whether  the 
procedure  actually  selected  resulted  in  a 
legally  satisfactory  hearing,  not  whether 
some  other  procedure  might  have  been 
better. 

Second,  the  procedures  themselves 
have  been  structured  to  avoid  as  much 
as  possible  creation  of  an  “adversary” 
or  “accusatory”  mentality  through 
overreliance  on  courtroom  devices. 
Finally,  in  response  to  comments,  the 
regulations  have  been  rewritten  to 
ensure  that  there  will  be  independent 
review  of  a  permit  during  Agency 
decisionmaking,  but  in  a  way  that 
avoids  the  costs  of  formal  separation  of 
functions. 

The  regulations  do  this  by  stating  that 
any  hearing  panel  on  a  permit  must 
include  at  least  two  persons  who  had  no 
connection  with  preparing  the  draft 
permit,  and  that  when  the  Administrator 
reviews  a  permit,  any  persons  assisting 
him  or  her  directly  in  preparing  the 
opinion  must  be  “without  substantial 
prior  connection  with  the  matter.”  This 
will  ensure  that  at  successive  levels  of 
review  new  people  will  take  a  fresh  look 
at  the  permit,  and  that  the  same  small 
group  will  not  be  in  charge  of 
decisionmaking  from  start  to  finish. 

However,  no  restriction  has  been 
placed  on  who  these  new  people  may 
talk  to.  To  do  that  would  be  in  effect  to 
re-adopt  separation  of  functions  with  all 
its  inefficiencies.  Instead,  the  effort  has 
been  to  build  a  system  of  “checks  and 
balances”  within  the  internal  structure 
of  the  Agency  that  can  serve  the  same 
purpose  in  a  less  costly  manner.  See  n 
K.  Davis,  Administrative  Law  Treatise 
11.10  at  87  (1958). 

For  these  reasons,  we  believe  the 
elimination  of  formal  “separation  of  . 
functions”  from  the  new  initial  licensing 
procedures  is  well  within  the  discretion 
recently  recognized  by  the  Supreme 
Court  “Absent  constitutional 
constraints  or  extremely  compelling 
circumstances,  the  administrative 
agencies  should  be  free  to  fashion  their 
own  rules  of  inquiry  and  to  pursue 
methods  of  inquiry  capable  of  permitting 
them  to  discharge  their  multitudinous 
duties”,  Vermont  Yankee  Nuclear  Power 
Copj.  V.  NRDC,  98  S.Ct  1197, 1211  (1978) 
citing  and  endorsing  language  from  two 
prior  opinions. 

(c)  Third  objection — variances  are  not 
initial  licenses.  Many  comments  argued 
that  the  proposed  procedures*  went  too 


far  in  applying  the  APA  “initial 
licensing”  provisions  to  “the  first 
decision  on  any  variance  applied  for  by 
a  discharger.”  We  believe  our  position  is 
supported  both  by  the  language  of  the 
statute  and  by  its  purposes. 

Under  the  APA,  “  ‘license’  includes 
the  whole  ar  part  of  any  agency  permit 
.  .  .  [or]  statutory  exemption,”  and 
“  ‘licensing’  includes  agency  process 
respecting  the .  .  .amendment 
modification,  or  conditioning  of  a 
license.”  (emphasis  added)  The 
language  of  the  statute,  then,  furnishes 
no  reason  why  a  variance  cannot  be 
regarded  as  a  “license”  in  itself,  either 
as  “part”  of  the  existing  permit  or  as  a 
“statutory  exemption”  from  the 
reqiiirements.  Granting  a  variance 
sii]^larly  fits  under  the  definition  of 
“licensing”  both  because  the  variance 
can  be  viewed  as  a  license  in  itself  and 
because  in  any  event  the  proceeding 
results  in  the  actual  or  potential 
amendment  or  modification  of  a  permit 

This  line  of  construction  could  be 
pressed  so  far  that  it  gave  results 
contrary  to  the  main  purpose  of  the 
statute.  However,  where  the  initial  grant 
of  a  variance  is  concerned,  the  results  of 
this  approach  are  in  harmony  with  those 
purposes. 

Ihe  first  decision  on  a  statutory  or 
administrative  variance  granted  to  a 
source  will  be  the  first  occasion  on 
which  EPA  will  be  applying  the  policy  of 
that  particular  provision  of  the  statute  or 
authorizing  regulations  to  the  given 
discharge.  Very  often  the  factual  and 
policy  considerations  relevant  to  a 
decision  on  that  variance  will  be  just  as 
wide-ranging,  and  just  as  incapable  of 
precise  resolution,  as  the  considerations 
bearing  on  the  initial  grant  of  the  basic 
permit  For  example,  variances  under 
sections  301(g).  301(h)  and  316(a)  of  the 
Act  depend  on  predicting  the  impact  of 
the  uncontrolled  discharge  on  the  entire 
relevant  ecosystem,  while  variances 
under  section  301(c)  depend  on  an 
assessment  and  evaluation  of  the  cost  of 
technology  for  a  given  plant  and  on 
drawing  the  conclusions  that  installing 
this  technology  would  be  “beyond  the 
economic  capability”  of  the  source  and 
that  alternate  requirements  will  result  in 
“reasonable  further  progress”  toward 
full  control. 

Such  decisions  therefore,  will  often  fit 
the  tests  put  forth  above  for  determining 
when  a  decision  is  “initial  licensing.” 
Indeed,  in  Seacoast  Anti-Pollution 
League  v,  Costle,  572  F.2d.  872,  875  n.3, 
879  (1st  Cir.  1978),  (henceforth 
Seabrook]  the  court  held  in  effect  that  it 
made  little  difference  whether  the 
Seabrook  proceedings  were 
characterized  as  the  initial  grant  of  a 
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permit  under  section  402  of  the  Act  or 
the  initial  grant  of  a  variance  under 
section  316(a) — the  procedures  would  be 
the  same  and  would  be  governed  by  the 
"initial  licensing"  provisions  of  the  APA. 

The  one  21  year  old  case  cited  against 
this  conclusion,  Chotin  Towing  Corp.  v. 
Federal  Power  Commission,  250  F,2d. 

394  (D.C.  Cir.  1957)  is  not  on  point  That 
case  held  that  a  proceeding  to  abandon 
a  pipeline  was  not  "initial  licensing." 

The  abandonment  decision  would 
presumably  be  made  imder  the  same 
statutory  provisions  the  license  was 
granted  under,  and  would  therefore  not 
represent  the  first  time  the  agency  took 
a  position  on  those  provisions  in  the 
context  of  the  particular  pipeline.  By 
contrast  variances  under  the  Clean 
Water  Act  result  from  the  application  of 
statutory  provisions  on  which  the 
Agency  will  not  previously  have  taken  a 
position,  and  which  therefore  frt  the 
purpose  of  the  "initial  licensing" 
provisions  the  way  the  abandonment 
proceeding  at  issue  in  Chotin  Towing 
did  not 

Experience,  however,  has  shown  that 
hearings  for  variance  are  seldom 
necessary.  For  instance,  in  all  the 
fundamentally  different  factor  variances 
decided  to  date,  there  has  not  been  a 
question  of  fact  at  issue  but  if  a 
particular  situation  applied  to  a 
quideline.  In  such  cases,  where  facts  are 
not  at  issue,  the  decision  on  the 
variances  may  be  handled  without  a 
hearing  but  on  the  papers  filed  by 
interested  parties. 

(d)  Fourth  objection — cross 
examination  would  be  unduly  limited. 
Many  comments  asserted  that  the  test 
for  being  granted  cross-examination  set 
forth  in  these  procedures  was  too  strict. 
The  statute,  however,  states  only  that 
cross-examination  must  be  allowed  to 
the  extent  required  for  a  "full  and  true 
disclosure  of  the  [material]  facts."  A 
long  line  of  commenters  have  criticized 
the  tendency  of  formal  administrative 
hearings  to  allow  long  and  unproductive 
cross-examination.  The  procedures  set 
forth  in  these  regulations  do  no  more 
than  set  forth  in  a  manner  essentially 
endorsed  by  one  Court  of  Appeals,  a 
method  by  which  the  standards  of  the 
statute  may  be  particularized.  Seabrook 
at  880.  How  rigorously  they  are  applied 
will  depend  on  the  factual 
circumstances  of  each  particular  case. 

Commenters  also  asserted  generally 
that  the  restrictions  on  cross- 
examination  in  these  procedures 
showed  that  EPA  was  prepared  to 
ignore  important  factual  questions  in 
initial  licensing. 

On  the  contrary,  EPA  believes  that 
resolving  factual  questions  may  often  be 


important  in  initial  licensing,  though 
there  may  also  be  many  cases  where 
their  resolution  is  not  governing  or 
where  they  cannot  be  resolved. 

However,  there  are  many  devices  other 
than  cross-examination  for  such 
questions.  Written  comments  and  panel 
hearings  are  two  of  them.  These 
regulations  have  been  structured  to 
encourage  the  use  of  such  alternative 
ways  of  resolving  such  important  factual 
questions  before  the  more  cumbersome 
tools  of  cross-examination  are  called  on. 

On  a  more  specific  point,  several 
commenters  asserted  that  in  requiring 
testimony  to  be  submitted  in  written 
form  in  initial  licensing,  the  regulations 
violated  the  holding  in  Seabrook. 
However,  on  March  24, 1978, 
Administrator  Costle  issued  a  Response 
to  the  Remand  Order  in  this  opinion.  In 
the  document  that  Administrator  said: 

The  Court  of  Appeals  disapproved  the 
manner  in  which  I  requested  written 
information  *  *  *  after  the  initial  hearing  had 
been  held  and  when  the  case  was  on  appeal 
to  me. 

Under  the  Administrative  Procedure  Act; 
the  submission  of  evidence  in  written  form 
may  be  required  in  cases,  such  as  this  one, 
concerning  the  initial  grant  of  a  license  or 
permit  The  court  acknowledged  that  but  held 
that  this  result  had  to  be  qualified  by  the 
special  language  of  the  Federal  Water 
Pollution  Control  Act.  which  requires  an 
"opportunity  for  public  hearing"  in  permit 
cases. 

As  I  read  the  court’s  opinion,  their  holding 
on  this  point  was  motivated  by  a  concern  that 
all  evidence  received  at  an  adjudicatory 
hearing  be  subject  to  a  full  opportunity  for 
public  comment  and  potential  cross- 
examination.  *  *  *  I  do  not  believe  the  court 
meant  totaUy  to  exclude  the  use  of  written 
testimony  in  initial  licensing  cases  such  as 
this. 

The  examples  of  abuse  of  the  "written 
evidence"  provision  the  court  gave  in  its 
opinion  all  relate  to  evidence  received  after 
the  hearing.  Here  I  can  appreciate  the 
conclusion  that  evidence  so  received  may,  as 
a  practical  matter,  be  less  exposed  to  public 
comment  than  it  should  be.  even  if  a  formal 
opportunity  for  cross-examination  is 
provided. 

No  such  danger  would  arise  if  the  evidence 
is  provided  before  the  hearing  and  can  be  the 
subject  of  comment,  argument,  and  potential 
cross-excunination  at  it.  In  addition,  die 
hearing  would  provide  a  chance  to  correct 
any  unanticipated  deficiencies  that  might 
arise.  Cf.  Attorney  General's  Manual  on  the 
Administrative  Procedure  Act  P.  7a  (1947). 

By  contrast  there  is  at  least  a  possibility 
that  an  absolute  right  to  present  direct 
testimony  orally  could  be  abused  for  . 
purposes  of  delay  in  complicated  or 
controversial  cases. 

The  trend  of  the  law  has  been  to  allow 
more  latitude,  not  less,  to  agencies  to  require 
the  submissian  of  complicated  technical 
material  in  written  form  to  inosase  efficiency 


and  avoid  delay,  as  long  as  an  adequate 
opportunity  for  public  challenge  and  dispute 
was  preserved.  See  40  Fed.  Reg.  40682,  40703 
(Sept  3. 1975);  41  Fed.  Reg.  51716-17  (Nov.  23. 
1976). 

Beyond  these  considerations,  I  believe  a 
careful  reading  of  the  conceptual  framework 
of  the  court's  opinion  also  supports  the 
position  I  have  adopted. 

The  question  of  the  extent  to  which  written 
evidence  is  proper  under  the  APA  only  arises 
when  an  initial  licensing  decision  must  be 
made  by  formal  adjudicatory  procedures. 
Those  procedures  are  only  applicable  where 
the  statute  (or  in  some  cases,  due  process) 
requires  them.  The  court  held  that  where 
adjudicatory  decisions  are  concerned,  an 
intent  to  hold  formal  hearings  should 
generally  be  inferred  whenever  the  statute 
requires  a  "hearing”  in  connection  with  that 
decision. 

However,  to  hold  that  written  evidence 
may  not  be  required  in  initial  licensing  cases 
if  the  governing  statute  requires  a  "hearing" 
would  be  inconsistent  with  that  basic 
analysis.  The  “written  evidence"  provision  ~ 
only  applies  when  the  statute  requires  a 
formal  hearing.  It  was  deliberately  inserted  to 
govern  such  hearings.  To  say  that  it  does  not 
apply  whenever  the  statute  at  issue  requires 
a  "hearing"  would  be  in  effect  to  say  that  it 
never  or  almost  never  applied,  since  a 
statutory  “hearing”  requirement  is  necessary 
to  make  the  APA  applicable  in  the  first  place. 
It  would  be  in  effect  to  say  that  the  same 
statutory  reference  that  makes  formal  hearing 
procedures  applicable  generally  also  makes 
the  "written  evidence"  firovision  for  initial 
licensing  cases  inapplicable,  even  though 
Congress  expressly  inserted  that  provision  as 
a  general  rule  for  formal  hearing  procedures. 

Though  the  Federal  Water  Pollution 
Control  Act  does  not  simply  require  an 
opportunity  for  a  hearing,  but  an  opportunity 
for  a  "public”  hearing.  I  do  not  believe  that 
the  presence  or  absence  of  this  one  word 
should  change  the  outcome  of  the  analysis. 
There  is  no  indication  Congress  intended 
such  a  sweeping  result  to  follow,  and  the 
term  has  never  been  understood  to  carry  this 
meaning.  Indeed,  virtually  all  hearings  are 
“public”  by  definition  and  to  the  extent 
“public”  has  any  explicit  connotation,  I  take 
it  to  be  one  of  less,  rather  than  more, 
formality — a  hearing  to  receive  public  views 
and  complaints,  rather  than  to  generate  a 
record  for  decision. 

Instead,  I  take  the  court's  opinion  to  mean 
that  where  the  statute  requires  a  “public 
hearing”  any  written  evidence  received  must 
come  in  before  that  hearing  begins,  or  at  it,‘  so 
that  it  can  be  the  subject  of  potential  cross- 
examination,  or  other  types  of  diallenge,  in  a 
public  forum. 

This  interpretation  was  not 
challenged  in  the  remand  proceedings 
and  has  now  been  decided  in  EPA's 
favor  by  the  First  Circuit.  It  is  adopted 
here. 

A  related  change  has  been  made  in 
consequence.  Comments  came  in  asking 
about  the  relationship  between  "reply 
comments"  under  proposed  { 124.119 
and  post-hearing  briefs  under  $  124.123. 
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Since  under  the  interpretation  here 
adopted,  reply  comments  could  not 
contain  testimonial  material  in  any 
event,  the  "reply  comment"  provision 
and  the  section  on  post-hea]^  briefs 
perform  the  same  fimction  and  the 
"reply  Comment"  prqvision  has  been 
deleted. 

Some  commenters  also  argued  that 
the  use  of  a  panel  violates  the  "on  the 
record”  decision  requirement  of  the 
APA.  However,  as  the  court  in  the 
Seabrook  case  explicitly  recognized, 
consultation  among  experts  is  legal  and 
desirable  in  decisionmaking  in  technical 
areas.  Seabrook  at  872, 880-81.  The 
statutory  background  discussed  above 
explicitly  contemplates  that  the  decision 
in  initial  licensing  cases  may  be  the 
work  of  a  group.  See  especially  APA 
Leg.  Hist  at  229. 

(e)  Fifth  objection — there  is  no  need 
for  two  procedures.  Several  persons 
urged  that  having  two  types  of 
procedures  for  making  decisions  on 
"initial  licensing"  would  be  cumbersome 
and  create  con^sion  beyond  any 
purpose  it  might  serve. 

We  disagree.  Procedures  analogous  to 
those  set  forth  in  Subpart  I  have  been 
used  in  other  contexts  at  EPA  and  have 
worked  well.  They  have  proved  easy  to 
follow  and  did  not  require  undue 
explanation.  The  costs  of  delay  and  lack 
of  coordination  in  formal  adjudication 
can  be  so  great  that  a  new  approach 
would  be  justified  if  it  saved  time  and 
efiort  in  only  a  few  cases.  We  think  the 
savings  &x>m  this  approach  will  be  much 
more  considerable  than  that 

The  Natural  Resources  Defense 
Council  suggested  that  these  procedures 
might  be  adapted  to  all  NPD^  permit 
decisions,  which  would  make  the 
creation  of  separate  initial  licensing 
procedures  unnecessary.  Though  this 
would  be  desirable  as  a  matter  of  policy, 
in  EPA’s  judgment  the  legal  differences 
between  initial  and  non-initial  licensing 
under  the  APA  are  too  great  to  make 
such  an  approach  feasible.  However, 

§  124.111(a)(3)  has  been  amended  to 
allow  applicants  who  do  not  come 
within  the  definition  of  "initial 
licensing”  to  voluntarily  be  subject  to 
these  procedures  instead  of  Subpart  H. 

A  request  imder  S  124.111(a)(3)  made 
during  the  public  comment  period,  if 
granted,  can  have  the  effect  of  ffiis 
Subpart  superseding  Subparts  E  and  G. 

(2)  The  Intent  of  Disagreement 
D^ite  the  numbw  of  comments 
received  on  these  prc^KMals,  EPA 
believes  the  disagreement  is  more  about 
means  than  about  ends.  This  emerges 
clearly  from  the  follovring  comments  of 
the  Utility  Water  Act  Group,  which 
submitted  the  longest  and  most  detailed 


analysis  of  these  procedures.  As  an 
alternative  to  the  proposed  procedures, 
they  suggested  these  steps: 

Hearing  panels,  with  independent  decision 
makers  [sic]  as  suggested  below,  could  be 
used  either  during  the  informal  public 
hearings  on  draft  permits  or,  in  proper  cases 
of  initial  licensing,  during  the  adjudicatory 
hearing  itself.  They  might  under  the 
supervision  of  the  presiding  officer,  be  used 
to  write  some  or  all  of  the  technical  portions 
of  the  decisions  involved.  Sepeuate  technical 
advice  (perhaps  drawn  from  the  same  pool  of 
technical  persons  involved  in  the  hearing 
panels,  but  not  including  those  persons 
involved  in  the  particular  case  in  question) 
could  be  provided  to  the  Administrator  on 
appeal.  Thus,  the  advantages  of  technical 
input  to  the  decisionmakers  could  be 
combined  with  independence  of 
decisionmakers,  bo^  initially  and  on  review. 
This  would  fill  the  Agency's  needs  while  also 
providing  fair  and  imparital  decision  [sic] 
making. 

In  the  evidentiary  hearing  process, 
presiding  officers  can  be  authorized  to 
impose  very  abbreviated  cross-examination 
ri^ts  where  proper  initial  licensing  cases  are 
involved,  subject  to  the  same  sorts  of  tests 
articulated  now  in  the  separate  [initial 
licensing]  procedures.  The  Agency  staff 
would  function  as  party  to  these  proceedings. 
But  the  rules  could  spedfrcally  require  that 
diey  eschew  an  adversary  position  and  act 
affinnatively  to  ensure  that  the  record  is 
adequate  and  that  a  reasoned  and  objective 
Agency  dedsionjesults  from  the  process. 
Participating  staff  members  must  be  prepared 
to  confess  error,  after  hearing  the  evidence, 
on  some  positions  which  the  staff  originally 
took  in  the  draft  permit  [Utility  Water  Act 
Group  Comments  pp.  252-53.] 

These  are  the  same  basic  ends  EPA 
seeks  through  the  special  "initial 
licensing"  procedures  promulgated 
today.  ’Die  only  differences  are  that  the 
Agency  believes  that  a  strict  courtroom 
type  separation  of  functions  is  too  costly 
in  time,  resources,  and  the  quality  of  the 
resulting  decision  to  be  compatible  %vith 
that  go^  and  that  a  "non-adversary” 
agency  staff  can  only  be  achieved  by 
removing  it  from  participation  in  the 
inherently  adversary  setting  of  a  trial- 
type  hearing.* 

Comments  on  Specific  Sections 
\124.111  Applicability. 

The  major  questions  under  this 
section,  regarding  the  treatment  of 
existing  sources,  variances  and  the  need 
for  an  dternative  procedure,  have  been 
discussed  above.  A  new  provision  has 
been  added  to  allow  parties  to  elect  to 
follow  this  procedure  in  cases  that  do 
not  involve  initial  licensing 

One  commenter  raised  the  question 
whether  a  permit  to  a  source  ^t  has 
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changed  owners  would  be  considered  an 
"initial  license”  potentially  subject  to 
these  procedures.  The  answer  is  "No” — 
it  is  the  first  permit  to  the  physical 
facility,  not  to  the  owning  entity — that  is 
significant  under  the  purposes  of  the 
"initial  licensing”  provisions  discussed 
above. 

\124.112  Relation  to  other  Subparts. 

A  number  of  commenters  point  out 
that  the  procedures  in  this  Subpart  were 
not  articulated  in  as  much  detail  as  the 
other  evidentiary  hearing  provisions, 
and  asked  that  more  provisions  be 
added. 

This  lesser  degree  of  formality  was  to 
some  extent  deliberate  on  EPA's  part, 
since  these  proceedings  are  meant  to  be 
relatively  less  "judicialized”  in  form 
than  those  under  Subpart  H.  For  that 
reason,  not  all  the  suggestions  on  this 
point  have  been  accepted.  However,  a 
substantial  number  have  been,  and 
therefore  §124.112  has  been  added  to 
specify  the  provisions  from  Subpart  E,  F, 
G  and  H  that  are  incorporated  in  this 
Subpart  I  by  reference. 

%124.116  Notice  of  hearing. 

Under  the  proposal,  the  Regional 
Administrator  would  have  issued  the 
decision  in  all  cases  after  the  hearing. 
This  proposal  left  open  the  question  of 
the  role  of  the  Presiding  Officer  in 
preparing  that  decision.  To  correct  this 
ambiguity  the  regulations  have  been 
rewritten  to  provide  that  the  Regional 
Administrator  must  choose,  at  the  time 
the  notice  of  hearing  is  issued,  whether 
the  decision  will  be  issued  in  his  or  her 
name  or  in  the  name  of  the  Presiding 
Officer.  If  the  Presiding  Officer  is 
chosen,  then  the  analysis  and 
conclusions  of  the  initial  decision  will 
be  wholly  the  responsibility  of  the 
Presiding  Officer,  though  consultation 
with  the  panel  and  consideration  of  their 
views  wUl  be  expected.  If  a  Regional 
Administrator  decision  is  chosen,  the 
Presiding  Officer  will  have  no  obligation 
to  take  part  in  preparing  it,  althou^  he 
or  she  may  take  part 

§ 124. 120  Panel  hearing. 

(1)  Commenters  attacked  the 
pro^sion  in  this  section  and  §124.121 
requiring  the  Presiding  Officer  to  consult 
with  the  panel  before  making  rulings  on 
cross-examination.  They  argued  this 
might  prejudice  the  independence  of  the 
Presiding  Officer. 

The  APA  allows  decisions  in  "initial 
licensing”  cases  to  be  "institufional” 
dedsiou  that  draw  on  the  training  and 
e}q)erience  of  a  number  of  different  staff 
members,  rather  than  the  woik  of  the 
Presiding  Officer  alone.  These  staff 
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members  must  work  from  the  record  in 
preparing  their  decision.  Under  these 
regulations  those  stafr  members  will 
also  be  members  of  the  hearing  panel  or 
its  support  stafr.  Because  the  panel 
members  will  therefore  have  a  stake  in 
the  contents  of  the  record  from  which 
they  will  all  have  to  work,  it  is 
appropriate  for  the  Presiding  Officer  to 
consult  them  on  key  decisions  that  may 
help  to  shape  that  record.  The  Presiding 
Officer,  of  course,  will  retain  the  final 
power  to  rule  on  these  matters. 

(2)  Several  commenters  argued  that 
the  entire  panel  be  present  at  any  cross- 
examination  under  this  section.  This 
comment  has  been  accepted,  so  that  all 
panel  members,  to  the  extent  feasible, 
be  present 

Subpart  J— Miscellaneous 
§  124. 131  Public  access  to  information. 

A  number  of  commenters  suggested 
that  trade  secret  information  either 
should  not  be  disclosed  to  other  persons 
in  NPDES  proceedings,  or  should  only 
be  disclosed  subject  to  specific 
safeguards.  The  handling  of  trade  secret 
information  has  not  generally  been  a 
problem  in  NPDES  proceedings,  in  part 
because  the  statute  restricts  the  types  of 
information  that  qualify. 

However,  to  remove  any  ambiguity 
EPA  has  added  a  reference  to  EPA’s 
general  regulations  on  this  point  to  this 
section  to  make  clear  that  they  continue 
to  govern  except  to  the  extent  that  the 
Clean  Water  Act  mandates  disclosure. 

§  124.132  Delegation  of  authority:  time 
limitations. 

Quite  a  few  commenters  urged  that 
EPA  should  set  additional  deadlines  for 
its  actions  under  this  Part,  or  that  failure 
to  meet  the  deadlines  already 
established  should  have  more  drastic 
consequences.  These  conunents  have 
not  been  accepted.  The  Agency’s 
workload,  commitments,  and  ^ture 
resources  are  too  unpredictable  to  make 
it  advisable  for  any  more  binding 
deadlines  to  be  set  One  of  the  major 
purposes  of  these  revisions  is  to  speed 
the  processing  of  permits  and  that  result 
should  be  evident  whether  or  not  more 
deadlines  are  established. 

§  124.133  EPA  Headquarters  approval 
of  stipulations  or  consent  agreement 

Some  commenters  also  question  the 
provision  that  all  stipulations  be 
approved  by  the  EPA  Deputy  Assistant 
Administrator  for  Water  Enforcement. 
This  provision  has  been  retained 
because  cases  which  are  settled  upon 
stipulation  after  having  been  set  down 
for  hearing  are  apt  to  be  the  major 
controversial  cases  for  which  a  specific 


provision  for  central  review  is 
appropriate.  However,  it  has  been 
rewritten  and  renumbered  to  make  clear 
that  only  stipulations  which  settle  the 
case  or  a  major  portion  of  it  €U«  subject 
to  this  provision. 

S  124.135  Effective  date. 

While  Parts  121, 122, 123, 125,  and  403 
will  be  effective  60  days  after  issuance, 
this  is  a  new  section  which  states  that 
Part  124,  with  some  exceptions,  shall  not 
be  effective  imtil  120  days  after 
issuance.  This  extra  time  is  necessary  to 
allow  EPA  Regional  Offices  and  NPDES 
States  to  change  internal  operating 
procedures  as  necessary. 

V.  Part  125— Criteria  and  Standards  for 
the  National  Pollutant  Discharge 
Elimination  System 

A.  What  Does  This  Part  Do?  Part  125 
contains  requirements  or  standards 
which  must  be  applied  by  EPA  or 
approved  States  in  making  specialized 
types  of  permit  determinations.  One  or. 
more  of  these  determinations  must  often 
be  made  in  the  course  of  permit  issuance 
or  modification. 

B.  How  Does  This  Part  Relate  To 
Existing  Regulations?  Three  of  the 
Subparts  contained  in  this  Part  are 
taken  from  existing,  Le.,  former,  EPA 
regulations.  Subpart  B  (proposed 
Subpart  C)  establishes  ffie  criteria  for 
issuance  of  permits  to  aquaculture 
projects.  These  criteria  are  substantially 
the  same  as  the  criteria  in  former  40  CFR 
115.10.  The  other  requirements  of  former 
40  CFR  Part  115  are  now  contained  in 
various  sections  of  Part  122  and  124. 
These  regulatory  revisions  were  made  in 
response  to  the  1977  amendments  to 
section  318  which  stated  that  such 
permits  must  now  be  issued  pursuant  to' 
section  402  of  the  Act.  Since  the 
requirements  of  former  Part  115  are  now 
contained  in  these  regulations.  Part  115 
is  deleted.  Subpart  H  (proposed  Subpart 
I)  establishes  the  criteria  for  determining 
alternative  effluent  limitations  under 
section  316(a)  of  the  Act  The  criteria  are 
substantially  the  same  as  in  former  40 
CFR  Part  122.  Since  the  requirements  of 
former  Part  122  are  now  contained  in 
these  regulations,  former  Part  122  is 
deleted.  Subpart  J  (proposed  Subpart  K) 
establishes  ffie  criteria  for  extending 
compliance  dates  under  section  301(i)  of 
the  Act  This  Subpart  J  incorporates  ffie 
interim  final  section  301(i)  regulations 
published  on  May  16, 1978. 

Two  of  the  Subparts  contained  in  Part 
125  were  proposed  for  the  first  time  on 
August  21, 1978.  Subpart  A  establishes 
criteria  and  standard  for  imposing 
technology-based  treatment 
requirements  under  section  301(b)  of  the 


Act  Subpart  D  (proposed  Subpart  E) 
establidies  criteria  and  standards  for 
determining  fundamentally  different 
factors  under  sections  301(b)(1)(A), 
301(bH2)(A),  301(b)(2)(E)  and  307(b)  of 
the  Act 

One  Subpart  contained  in  this  Part 
was  proposed  for  the  first  time  on 
September  1, 1978.  Subpart  K  (proposed 
reserved  Subpart  L)  establishes  criteria 
and  standards  for  imposing  best 
management  practices  for  ancillary 
industrial  activities  under  section  304(e) 
of  the  Act 

C  How  Does  This  Part  Relate  to  the 
August  21, 1978  Proposed  Regulations? 
The  following  is  a  discussion  of  the 
significant  comments  received  and  the 
basis  for  revimons  made  to  Part  125  of 
the  proposed  regulations.  Minor 
editori^  changes  have  been  made  in  all 
sections. 

Proposed  Reserved  Subparts 

Proposed  reserved  Subpart  R—EPA 
Objection  to  State-Issued  Permits  Under 
Sectian  402[d}(2]  of  the  Act  This 
Subpart  was  reserved  for  the  provisions 
of  former  40  CFR  §  124.42.  EPA  has 
decided  to  move  these  requirements  to 
8  123.23  so  that  all  requirements  relating 
to  State  permit  programs  will  appear  in 
that  Part. 

Proposed  Reserved  Subpart  L— Criteria 
and  Standards  for  Rest  Management 
Practices  Under  Section  304(e)  of  the 
Act 

This  Subpart  was  reserved  in  the 
August  21, 1978  proposal.  On  September 
1, 1978,  EPA  proposed  regidations 
establishing  criteria  and  standards  for 
best  management  practices  under 
section  304(e)  of  the  Act  These 
regulations  are  now  incorporated  in  part 
in  the  final  regulations  as  Subpart  K.  A 
more  detailed  discussion  of  this  Subpart 
is  found  in  the  preamble  discussion  of 
Subpart  K. 

Other  Proposed  Reserved  Snbparts. 

Other  proposed  reserved  Subparts 
remain  reserved  pending  development 
of  criteria  and  standards.  These 
Subparts  are  relettered  as  follows: 

Subpart  C  (proposed  Subpert  D)--CrHeria 
for  Extending  Comptanoe  Dates  for 
Facilities  Installing  Innovative  Technology 
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Under  SMtion  301(k)  of  the 

Subpart  E  (proposed  Subpart  F)—CritefUi 
for  Granting  Economic  Yarlancea  from  BAT 
Under  Section  S01(c)  of  the  Act 

Subpart  F  (proposed  Subpart  G)— Criteria 
for  Granting  Water  QuaUty  Reiated 
Variances  Under  Section  301(g)  of  the  AcL 

Subpart  Q  ^ropoaed  Subpert  H>—Crlter1e 
tor  llodif)^  the  Secondly  Treatment 
Requirementa  Under  Section  301(h)  of  the 
Act  (criteria  proposed  as  40  CFR  233, 
Subpart  B  on  A^  2S,  1078). 

Subpart  I  (proposed  Subpart  ,^—CrNorla 
AppiicaMe  to  Cooling  Watsr  Intake 
Structures  Undar  Section  316(b)  of  the  AcL 

Subpert  L  gvopoaed  Subpart  M)— Criteria 
and  Standards  for  Imposing  Conditlona  for 
the  DIspoeal  of  Sewage  Sludge  Under 
Section  405  of  the  AcL 

Subpart  A— Technolog)f-Based 
Treatment  Raquiramants 

This  Subpart  establishes  the  criteria 
and  standards  for  imposing  technology- 
based  treatment  requirements  of  the 
Clean  Water  Act  into  permits  under 
section  301(b).  It  clarifies  and  sets  forth 
in  regulatory  form  the  long-stainding 
EPA  policy  that  these  technology-lmsed 
treatment  requirements  represent  the 
minimum  levels  of  controls  under 
section  402,  and  that  they  cannot  be 
satisfied  through  the  use  of  "non- 
treatment'*  techniques  such  as  flow 
augmentation  and  in-.stream  mechanical 
aerators  (although  such  techniques  may 
be  used  to  achieve  water  quality 
standards  in  certain  limited 
circiunstances). 

Technology-based  requirements  may 
be  imposed  in  permits  through  the 
application  of  an  EPA  promulgated 
effluent  guideline  or  on  a  case-by-case 
basis  under  section  402(a)(1)  of  the  Act 
Case-by-case  determinations  must 
consider  the  factors  listed  in  section 
304(b)  of  the  Act  for  development  of 
EPA  effluent  guidelines;  EPA  draft  or 
proposed  development  documents  or 
other  giiidance;  and  other  appropriate 
factors. 

Commenters  had  little  difHculty  widi 
the  requirement  that  EPA  promulgated ' 
effluent  guidelines  limitations  must  be. 
applied  in  permits  but  several  argued 
that  EPA  cannot  require  technology- 
based  effluent  limitations  to  be  included 
in  State-issued  permits  until  EPA  has 
promulgated  effluent  guidelines,  citing 
Ford  Motor  Co.  v.  EPA,  567  F.2d  661  (6th 
Cir.  1977)  and  Washington  v.  EPA,  573 
F.2d  583  (Oth  Cir.  1978).  EPA  disagrees 
and  believes  that  these  commenters 
misread  those  cases.  EPA  believes  that 
issuance  of  these  regulations  satisfies 
the  criteria  express^  by  the  court  in 
Ford  Motor  Co.  v.  EPA,  (which  indicated 


that  EPA  may  “veto”  State-issued 
permits  only  on  the  basis  (rf  validly 
promulgated  EPA  regulations  or  clear 
statutory  requirements).  For  example, 

§  125.3  contains  a  clear  and  eiqdicit 
requirement  that  even  if  effluent 
limitations  guidelines  have  not  been 
promulgated  for  a  class  or  category  of 
point  sources.  State  and  Federal  pmmit 
issuers  are  obligated  to  establish 
technology-based  pennit  requirements. 
See  United  States  Steel  Corp.  v.  Train, 
556.  F.2d  822  (7th  Cir.  1977).  As  to  the 
decision  of  the  Ninth  Circuit  in 
Washington  v.  EPA,  the  court  there  held 
that  the  requirements  of  secticms  301 
and  304  of  the  Act  are  not  self¬ 
executing.  and  that  there  were  no 
regulations  which  would  support  a  veto 
by  EPA.  The  Agency  believes  that  these 
regulations  provide  the  support  the  court 
found  lacki^  in  Washington  v.  EPA, 
and  diat  States  can  properly  be  required 
to  set  case-by-Case  technology-based 
effluent  limitations  even  where  EPA  has 
not  been  able  to  promulgate  effluent 
limitations  guidelines.  TUs  requirement 
is  also  supported  by  the  decision  of  the 
Sixth  Circuit  in  Republic  Steel  Corp.  v. 
Costle,  581  F.2d  1228  (1978). 

Subpart  B— AquacuKura 

Subpart  B  (proposed  Subpart  C)  sets 
out  the  criteria  and  standaids  for 
approving  aquaculture  research  projects, 
liie  final  version  is  essentially 
unchanged  from  the  proposal  except  for 
S  125.11(a)(4).  Two  commenters  pointed 
'Out  that  the  proposal  requiring  t^  crop 
be  fit  for  human  consumption  was  too 
strict  in  that  it  precluded  crops  which 
may  be  consumed  by  animals  or  plants. 
Therefore,  this  requiremmit  was 
changed  to  require  only  that  the  crop  not 
have  a  significant  potential  for  human 
health  hazards  resulting  from  its 
consumption.  As  stated  eariier,  this 
Subpart  incorporates  the  criteria  found 
in  former  40  CFR  Part  115,  and  since  the 
other  requirements  of  40  CFR  Part  115 
have  been  incorporated  into  the  NTOES 
regulations  revision,  40  CFR  Part  115  is 
deleted. 

Subpart  D— Fundamentally  Different 
Factors  Variances 

Subpart  D  (proposed  Subpart  E) 
establishes  tte  criteria  for  ^termining 
whether  a  particular  industrial 
discharger  should  be  subject  to  more  or 
less  stringent  effluent  limits  than  those 
required  by  national  effliient  limitations 
guidelines  or  pretreatment  standards 
promulgated  under  sections  301(bKl)(A). 
301(bK2KA)  and  (^,  and  307(b)  of  the 
Act  ("national  limits”),  because  of  site- 
specific  “frmdamentaUy  different 
factors”.  When  EPA  establishes  national 


limits  under  these  sections  of  the  Act 
EPA  considers  a  great  deal  of 
information  rega^ng  the  appropriate 
statutory  factors  from  various 
dischargers  in  an  industrisJ  category.  In 
some  cases,  however,  data  on  a 
particular  discharger  may  not  be 
availaUe  or  may  not  be  considered.  It 
may  therefore  be  necessary,  on  a  case- 
by-case  basis,  to  vary  the  nationally 
prescribed  Umits  for  a  particular 
discharger  if  die  relevant  statutory 
factors  relating  to  that  discharger  are 
shown  to  be  fundamentally  different 
from  those  previously  considered  by 
EPA. 

No  discharger,  however,  may  be 
excused  from  the  Act's  requirement  to 
meet  BPT,  BCT,  BAT  or  a  pretreatment 
standard  through  this  variance  clause.  A 
disdiarger  may  instead  receive  an 
individualized  definition  of  such  a 
limitation  or  standard  where  the 
nationally  prescribed  limit  is  shown  to 
be  more  or  less  stringent  than 
appropriate  for  die  dUscharger  under  the 
Act 

Subpart  D  is  substantially  similar  to 
proposed  Subpart  E.  However,  the 
provisions  have  been  reorganized  and 
edited  for  greater  clarity  and  have  been 
revised  in  certain  respects  in  response 
to  public  comments. 

In  response  to  some  comments,  EPA 
has  deleted  proposed  §  125.26(a)(9).  This 
paragraph  would  have  prohibited  a 
variance  for  a  discharger  if,  as  a  result 
of  the  variance,  other  dischargers  (or 
nonpmnt  sources)  would  be  subject  to 
additional  controls  through  water- 
quality  wasteload  allocations.  EPA 
agrees  diat  potential  changes  to 
wasteload  allocations  are  irrelevant 
when  considering  the  appropriate 
technology-based  limitation  for  a 
particular  discharger  under  the  Act. 

EPA  has  also  modified  proposed 
S  125.26(b)(3)  (now  $  125.31(d)(3))  by 
deleting  die  requirement  that  a 
treatmmit  technology  must  cause  a 
violation  of  State  ax  Federal  law  to  be 
considered  an  adverse  n<Hi-water 
quality  impact.  EPA  recognizes  that  a 
discharger's  non-water  quality  impact 
while  not  in  violation  of  the  law,  could 
be  fundamentally  worse  than  the  impact 
of  the  dischargers  EPA  studied  when 
promulgating  a  national  limit. 

EPA  has  been  prompted  by  odier 
comments  to  add  a  new  provision 
(S  125.31(eX4))  whidi  m£^es  clear  that 
specific  receiving  water  quality  is  not  a 
relevant  factor  in  the  fundamentally 
differmit  factors  variance  context.  To 
allow  relaxation  from  tedmology-based 
limits  because  of  case-by-case 
variations  in  receiving  water  quality 
would  be  grossly  violative  of  die  Act 
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and  contrary  to  its  fundamental 
principles.  Weyerhaeuser  Company  v. 
Castle,  11  ERC  2149.  2170-73  (D.C.  Cir. 
1978):  Appalachian  Power  Company  v. 
Train,  545  F.2d  1351, 1360, 1378  (4th  Cir. 

1976) ;  In  Re  Louisiana-Pacific  Carp.,  10 
ERC  1841  (Administrator’s  Decision 

1977) .  Similarly,  new  §  125.31(f)  makes 
clear  that  nothing  in  the  variance 
provisions  impairs  rights  of  States  and 
localities  imder  section  510  of  the  Act. 
Thus,  a  State  or  local  government  need 
not  grant  a  variance  even  if  a  discharger 
satisfies  all  of  the  requirements  of 
Subpart  D. 

It  should  be  stressed  that  only 
“fundamental”  dii^erences  may  qualify  a 
discharger  for  a  variance.  The  above- 
cited  authorities  and  the  Act’s 
legislative  history  show  that  Congress 
intended  for  plants  in  a  given  industrial 
category  to  meet  technology-based 
limitations  which  are  as  uniform  as 
possible.  EPA’s  national  limits  are 
therefore  “presumptively  applicable,” 
Appalachian,  supra  at  1358,  and  the 
variance  clause  must  assure  that  the 
“pin-hole  safety  valve  envisioned  in  the 
Act  and  duPont  does  not  become  a 
yawning  loophole.”  Weyerhaeuser, 
supra  at  2169.  Accordingly,  a  discharger 
should  not  expect  to  obtain  a  variance 
by  merely  showing  certain  differences 
between  itself  and  the  plants  EPA 
studied  since  no  two  plants  in  the 
country  are  exactly  alike.  The 
discharger  must  instead  show  such  a 
substantial  difference  with  respect  to 
one  or  more  of  the  relevant  statutory 
factors  that  either  (i)  the  costs  of 
complying  would  be  wholly  out  of 
proportion  to  the  costs  EPA  considered 
on  a  national  basis  or  (ii)  the  non-water 
quality  environmental  impact  (including 
energy  requirements)  would  be 
fundamentally  more  adverse  than  the 
impacts  EPA  considered  on  a  national 
basis. 

Paragraph  125.31(e)(2)  provides  that  a 
•  variance  may  not  be  granted  on  the 
basis  that  a  technology  which  EPA 
relied  upon  in  establishing  a  national 
limit  will  not  achieve  the  limit  at  a 
particular  discharger’s  plant.  Rather,  a 
variance  must  be  based  on  a  showing 
that  the  discharger’s  plant  is 
fundamentally  different  from  the  plants 
EPA  studied.  If  a  discharger  does  not 
believe  that  EPA’s  national  limit  is 
supported  by  a  technology  which  EPA 
identified  in  its  rulemaking  record,  the 
discharger’s  legal  recourse  is  to  seek 
judicial  review  of  the  national  limit 
under  section  509(b)(1)(E)  of  the  Act 
within  90  days  after  promulgation. 
Alternatively,  if  the  discharger’s 
argximents  are  based  solely  on  grounds 
which  arose  after  this  90-day  period,  the 


discharger’s  remedy  is  to  petition  EPA 
for  an  amendment  to  its  national  rules. 
(See  Administrator’s  final  decision  in 
the  matter  of  Martin  Marietta 
Aluminum,  Inc.’s  request  for  variance 
approval.  October  1977,  at  pp.  15-16.) 

Finally,  as  in  the  proposal,  this 
Subpart  does  not  apply  to  national  limits 
promulgated  in  40  CHI  Part  423  (steam 
electric  generating  point  source 
category).  Pursuant  to  an  order  of  the 
U.S.  Court  of  Appeals  for  the  Fourth 
Circuit,  EPA  has  already  published  a 
new  BPT  variance  clause  for  that 
industry;  43  FR  44846,  September  29, 

1978.  EPA  plans  to  propose  an 
appropriate  BAT  variance  clause  for  this 
category  at  the  same  time  it  proposes 
new  BAT  limitations  for  steam  electric 
plants  in  compliance  with  the  1977 
Clean  Water  Act  Amendments. 

Subpart  H — Criteria  for  Determination 
of  Aitemative  Thermai  Effluent 
Limitations  Section  316(a). 

Subpart  H  (proposed  Subpart  I)  is 
unchanged  except  for  the  addition  of 
language  regarding  demonstrations  of 
prior  applicable  harm  discussed  below. 
This  language  is  now  found  in  new 
§  125.72,  Early  screening  of  applications 
for  section  316(a)  variances,  (proposed 
§  124.13);  this  section  was  moved  into 
Part  125  because  EPA  believes  it  is  more 
in  the  nature  of  a  substantive,  rather 
than  a  procedural  requirement 

Commenters  questioned  why  EPA  did 
not  discuss  the  use  of  “absence  of  prior 
appreciable  harm”  demonstrations  for 
obtaining  thermal  variances  under 
section  316.  EPA  considers  the  “absence 
of  prior  appreciable  harm” 
demonstrations  to  be  very  important 
part  of  the  section  316(a)  process,  and 
when  warranted,  encourages  their  use. 
EPA  excluded  reference  to  this  type  of 
demonstration  because  detailed 
guidance  on  how  and  when  to  conduct 
them  will  not  be  included  in  these 
regulations.  However,  for  clarification,  a 
reference  to  “absence  of  prior 
appreciable  harm”  has  been  added  to 
this  section. 

The  regulations  have  also  been 
revised  to  provide  that  the  specific 
forms  of  studies  prescribed  apply  only 
to  the  initial  grant  of  a  section  316(a) 
variance.  In  many  cases,  neither  the 
nature  of  the  thermal  discharge  nor  the 
aquatic  population  will  have  changed 
since  a  variance  was  initially  granted.  It 
would  therefore  be  an  unnecessary  and 
costly  burden  on  the  Agency  and 
dischargers  alike  to  require  a  full  section 
3ie(a)  demonstration  for  each  renewal 
Section  125.72  accordingly  gives  the 
Director  the  flexibility  to  require 
substantially  less  information  in  the 


case  of  renewal  requests.  This  does  not 
mean,  however,  that  the  Director  may 
not  require  a  full  demonstration  for  a 
renewal  in  cases' where  he  has  reason  to 
believe  that  circumstances  have 
changed,  that  the  initial  variance  may 
have  been  improperly  granted,  or  that 
some  adjustment  in  Uie  terms  of  the 
initial  variance  may  be  warranted. 
Persons  holding  such  a  variance  should, 
of  course,  be  prepared  to  justify  its 
continuation  with  studies  based  on 
actual  operating  experience,  and  a 
conunent  has  been  added  to  that  effect. 

One  commenter  suggested  that  the 
definitions  of  “representative  important 
species”  and  “balanced  indigenous 
community”  should  include  only  native 
species  uiUess  otherwise  designated  by 
the  Director.  Another  commenter 
suggested  the  inclusion  of  all  species. 
EPA  has  not  changed  this  language. 

Several  commenters  argued  that 
applicants  should  not  be  required  to 
analyze  cumulative  effects  of  thermal 
discharges  together  with  other  sources 
of  impact  upon  the  affected  species  as 
required  by  proposed  §  125.47(a)  (now 
§  125.72(a)).  'This  issue  was  addressed  in 
the  Administrator’s  first  Seabrook 
decision  which  concluded  that  analysis 
of  cumulative  effects  is  required. 

Several  commenters  pointed  out  that 
.the  criteria  in  proposed  8  125.47  (now 
8  125.72)  are  vague.  The  criteria  have 
intentionally  been  written  in  a  general 
manner  because,  as  one  commenter 
noted,  factors  in  section  316(a) 
demonstrations  are  site-specific.  Indeed, 
Agency  experience  in  reviewing  section 
316(a)  requests  under  the  more  detailed 
criteria  of  the  former  part  122  (“Thermal 
Discharges”)  has  shown  the 
inappropriateness  of  such  criteria  and 
has  led  to  the  more  general  criteria  of 
present  Part  125,  Subpart  H. 

Subpart  J— Criteria  for  Extending 
Compiiance  Dates  Under  Section  3010) 
of  the  Act 

Proposed  Subpart  K  (now  Subpart  J) 
was  reserved  for  the  criteria  for 
extending  compliance  dates  tmder 
section  301(i)  of  the  Act  On  May  16, 
1978,  EPA  published  interim  final 
,  regulations  implementing  section  301(i) 
of  the  Act  (43  FR  21266).  Section  301(i) 
authorizes  the  Administrator,  or  where 
appropriate,  the  State  Director,  to  grant 
timely  requests  for  permits  extending 
the  July  1, 1977  statutory  treatment 
requirements  to  no  later  dum  July  1, 

1963.  These  extensions  are  potentially 
available  only  to  POTWs  ^t  require 
construction  to  meet  1977  treetment 
levels  and  to  certain  disdiargers  which 
planned,  in  good  faith,  to  disdaige  into 
a  presently  unavailable  POTW  (“tie- 
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ins”).  The  purpose  of  the  interim  final 
regulation  was  to  establish  the  criteria 
for  granting  section  301(i)  extensions 
and  the  method  for  incorporating  these 
extensions  into  permits  issued  undm: 
section  402  of  the  Act  A  60-day 
comment  period  was  provided  and  the 
Agency  received  11  written  comments. 

The  EPA  response  to  significant 
comments,  including  the  development  of 
an  Interim  National  Municipal  Policy 
and  Strategy  (Notice  of  Availability 
published  43  FR  47774,  October  17, 1978) 
is  described  below. 

The  Enforcement  Compliance  Schedule 
Letter  (ECSQ  Policy 

In  the  preamble  to  the  interim  final 
regulation,  EPA  announced  that  no  more 
municipal  ECSLs  or  comparable  State 
procedural  mechanisms  would  be  issued 
“[sjince  section  301(i)  and  the  ECSL  are 
different  solutions  to  the  same 
noncomphance  problem*'  (43  FR  21267). 
The  preamble  further  stat^  that  ECSL 
holdm  should  elect  a  remedy;  they 
could  either  request  a  secticm  301  (i) 
extension  and  thus  ultimately  give  up 
the  ECSL  or  not  request  a  section  301(i) 
and  thus  retain  the  ECSL  EPA  strongly 
encouraged  all  potentially  eligible 
POTWs,  whether  or  not  teey  held  an 
ECSL  to  request  section  301(i)(l) 
extensions.  In  response  to  this  effort 
over  9,500  POTWs  have  requested 
section  301(i)(l)  extensions  while 
slightly  more  than  600  POTWs  elected  to 
retain  their  ECSLs.  Thus,  almost  every 
POTW  in  the  Nation  which  needs 
construction  to  meet  the  1977  treatment 
deadline  has  either  taken  advantage  of 
section  301(i)(l)  or  chosen  to  retain  its 
ECSL  One  commenter  expressed  the 
belief  that  all  ECSLs  should  remain  in 
effect  and  that  the  prior  panting  of  an 
ECSL  indicated  a  finding  of  good  faith 
and  therefore  should  be  dispositive  of  a 
section  301(i)  request  EPA  does  not 
intend  to  change  its  policy  on  the  effect 
of  an  extension  request  on  an  ECSL 
because  to  do  so  after  the  deadline  for 
301(i)(l)  requests  (June  26, 1978)  would 
unfairly  penalize  &e  600  ECSL  holding 
POTWs  which  may  have  relied  on  this 
EPA  policy  in  deciding  not  to  request  an 
extension.  EPA  also  continues  to  believe 
that  the  prior  granting  of  an  ECSL  is  not 
dispositive  of  a  301(i)  request  and  that 
Congress  intended  for  each  request  to 
be  considered  independently  in  light  of 
the  statutory  criteria  and  actions  by  the 
EC^hokler  subsequent  to  the  issuance 
of  the  ECSL 

EPA  is  aware  of  possible  situations 
under  section  361(i)(2)  where  an 
extension  request  must  be  denied  for 
reasons  completely  outside  the  control 
of  the  discharger  (e.g.  the  POTW  did  not 


request  or  receive  a  section  301(i)(l) 
extension  as  required  by  the  Act).  In 
soda  a  situation,  the  use  of  a  section 
309(aH6)  order  to  "tie-in”  (or 
comparable  State  procedural 
mechanism)  may  be  apprc^riate. 

Eligibility  for  a  Section  30I(i)(l) 
Extension 

Under  interim  final  S  124.103,  a  POTW 
would  be  eligible  for  a  section  301(iKl) 
extension  if,  among  other  requirements, 
it  required  construction  to  achieve 
statutory  treatment  limitations.  The  term 
"construction”  was  defined  in  interim 
final  S  124.102(a).  One  commenter 
suggested  that  the  definition  of 
“construction”  should  be  the  same  as 
the  definition  in  section  212  of  foe  Act. 
EPA  agrees  with  this  comment, 
particularly  since  foe  granting  of  a 
section  301(i)(l)  request  and  foe 
awarding  of  ^deral  financial  assistance 
are  closely  related.  Tlie  definition  of 
"construction”  has  been  changed 
accordingly. 

Under  interim  final  $  124.103(a),  a 
POTW  that  needed  construction  to 
achieve  foe  statutory  treatment 
limitations  and  that  had  begun  "actual 
construction .  .  .  before  July  1, 1977,  but 
construction  could  not  physically  be 
completed  by  July  1, 1977,  despite  all 
expeditious  effort  of  foe  POTW”  was 
eligfole  for  a  section  301(i)(l)  extension. 
"Actual  construction”  was  intended  to 
mean  that  foe  POTW  must  have  begim  a 
continuous  program  of  physical 
construction  of  foe  facility  before  July  1, 
1977,  as  opposed  to  actions  which  have 
been  abandoned  or  are  so  insignificant 
that  they  did  not  lead  to  completion  of 
the  facility.  However,  when  the  EPA 
Regional  offices  and  NPDES  States 
began  to  process  section  301(i)(l) 
requests  it  became  apparent  that  there 
was  some  confusion  as  to  what  "actual” 
construction  meant  since  only  the  term 
“construction”  was  defined.  Therefore, 
EPA  has  darified  this  concept  by 
replacing  the  term  "actual  construction” 
with  the  definition  of  the  term  "initiation 
of  construction”  to  allow  a  predse 
definition  which  is  umsistent  wUh  the 
construction  grants  definition  found  at 
40  CFR  8  35.905.  Thus,  under  §  125.93  a 
POTW  would  be  eligible  for  a  section 
301(i)(l)  extension  if  it  (1)  needs 
construction  to  achieve  tlm  statutory 
treatment  limitations:  (2)  before  July  1. 
1977,  issued  a  notice  to  proceed  under  a 
construction  contract  lot  any  segment  of 
Step  3  project  work  (or  executed  a 
constructira  contract  if  notice  to 
proceed  was  not  necessary)  and  (3) 
made  all  eiqiedttious  efforts  to  con^dete 
construction. 


Under  interim  final  §  124.103(b)  (now 
8  125.93(b)).  a  POTW  that  needed 
constructiw  to  achieve  the  statutory 
treatment  limitations  and  did  not 
complete  construction  because 
"(Flederal  finandal  assistance  was  not 
available,  or  was  not  available  in  time 
for  construction  required  to  achieve 
these  limitations,  and  foe  POTW  did  not 
in  any  significant  way  contribute  to  this 
unavailability  or  delay”,  was  eligible  for 
a  section  301(i)(l)  extension.  This 
criterion  has  not  been  changed.  EPA 
recognizes  that  many  POTWs, 
especially  minor  POTWs,  meet  this 
requirement  but  will  not  receive  Federal 
funding  in  time  (or  at  all)  to  complete 
construction  by  July  1, 1983.  Since.  by 
foe  terms  of  foe  Act,  these  POTWs 
cannot  be  granted  a  section  301(iKl) 
extension,  EPA  has  developed  an 
Interim  National  Municipal  Policy  and 
Strategy  which  indicates  that  such 
POTWs  should  receive  309(a)(5)(A) 
Administrative  Orders  (or  comparable 
State  procedural  mechanisms)  which  are 
also  based  on  foe  Construction  Grant 
process.  These  orders,  like  301(i)(l) 
extensions,  should  not  be  written  to 
extend  foe  July  L 1983  deadline. 

Section  301(i)(l)  Compliance  Schedules 

Many  commenters  expressed 
confusion  as  to  when  fixed  date 
compliance  schedules,  as  opposed  to 
floating  or  ratchet  compliance 
schedules,  should  be  used.  This 
confusion  was  as  a  result  of  foe  use  of 
the  phrases  "when  the  availability  of 
Federal  funding  is  certain”  and  "wfoen 
the  availability  of  Federal  funding  is 
uncertain”  to  indicate  what  type  of 
schedule  should  be  used.  EPA 
discourages  the  use  of  ratchet  schedules 
or  floating  schedules  because  they 
decrease  the  ability  of  the  public  to 
participate  in  the  permit  process. 
Furthermore,  by  definition,  if  foe 
availability  of  Federal  funding  is  so 
uncertain  that  compliance  with  foe  July 
1, 1983  deadline  cannot  reasonably  be 
assured,  then  foe  POTW  is  not  eli^ble 
far  a  section  301(i)  extensimi.  Thus  foe 
regulations  now  require  fixed' date 
compliance  schedules  in  all  instances.  In 
foe  Interim  National  Municipal  Policy 
and  Strategy.  EPA  established  foe 
priority  in  which  section  301(iXl) 
extensicm  requests  should  be 
considered.  Generally,  projects  in  the 
earliest  stage  of  the  Constructioa  Grant 
process  (Le^  Step  1)  are  to  be  processed 
last.  One  of  the  reastms  for  giving  Step  1 
projects  lowest  priority  ams  that  EPA 
recognized  foat  uncertainties  in  the  Step 
1  plimning  process,  sudi  as  the  need  to 
prepare  an  Environmental  Impact 
Statement  or  to  make  changes  afters 


32896 


Federal  Register  /  Vol.  44.  No.  Ill  /  Thursday.  June  7.  1979  /  Rules  and  Regulations 


public  hearing,  make  it  difficult  to 
project  the  amoimt  of  time  it  will  take  to 
complete  the  Step  1  planning  process. 
However,  if  after  acting  on  requests 
from  POTWs  in  Steps  2  and  3. 
extensions  are  granted  for  POTWs  in 
Step  1.  fixed  dates  for  the  submission  of 
a  facility  plan  should  be  used, 
recognizing  that  up  to  a  four  month 
slippage  without  permit  modification  is 
allowable.  Permits  issued  during  or  prior 
to  Step  1  planning  generally  should  be 
written  to  expire  on  the  date  set  for 
submission  of  a  facility  plan.  The 
reissued  permit  will  then  contain  a  fixed 
date  compliance  schedule  derived  from 
the  facility  plan.  However,  if  the 
permitting  authority  is  able  to  accmately 
establish  dates  certain  beyond  the  Step 
1  process,  such  dates  may  be  included  in 
the  permit. 

When  developing  fixed  date 
compliance  schedules  based  on  the 
construction  grant  process,  the  permit 
issuing  authority  should  assume  that 
appropriation  will  be  provided  in 
accordance  with  the  Annual 
Operating  Guidance.  Use  of  this 
approach  in  developing  permit 
compliance  dates  will  be  considered 
sufficient  to  meet  the  requirement  that 
the  permit  assure  that  the  July  1, 1983 
deadline  will  be  met  It  should  also  be 
noted  that  while  the  regulations 
contemplate  certification  that  funding 
will  be  available  in  time  to  complete 
construction  by  July  1. 1983  to  be  by 
whatever  method  the  EPA  Regional 
Office  and  the  State  agree  on,  the  mere 
granting  of  a  section  301(i)(l)  extension 
by  an  NPDES  State  does  not  constitute 
certification. 

Subpart  K— Criteria  and  Standards  for 
Imposing  Best  Management  Practice 
Under  Section  304(e)  of  the  Act 

Proposed  Subpart  L  (now  Subpart  K) 
was  reserved  for  the  criteria  and 
stfmdards  for  imposing  best 
management  practices  under  section 
304(e)  of  the  Act  On  September  1, 1978, 
EPA  published  proposed  regulations 
establishing  these  criteria  and  standards 
(43  FR  39282).  Section  304(e)  of  the  Act 
authorizes  the  Administrator  to  publish 
regulations  to  control  plant  site  runoff, 
spillage  or  leaks,  sludge  or  waste 
disposal,  and  drainage  from  raw 
material  storage  which  may  contribute 
significant  amoimts  of  toxic  and 
hazardous  pollutants  to  navigable 
waters.  The  purpose  of  Subpart  K  is  to 
prevent  discharges  of  toxic  and 
hazardous  substances  from  facilities 
which  are  subject  to  the  NPDES.  In 
NRDC  V.  Castle  (Runoff  Point  Sources) 
the  court  recognized  EPA's  authority 
under  section  402(a)(1)  of  the  Act  to 


include  BMPs  in  permits  where  numeric 
effluent  limitations  are  infeasible  or 
where  reasonably  necessary  to  achieve  , 
effluent  limitations  and  standards  (see 
8122.15(g)  (2)  and  (3)  and  preamble 
discussion  to  8 122.15(g)).  Subpart  K, 
however,  addresses  ^A*s  authority  to 
require  BMPs  under  section  304(e)  of  the 
Act. 

On  September  1, 1978,  EPA  also 
proposed  Spill  Prevention  Control  and 
Coimtermeasure  (SPCC)  regulations 
under  the  authority  of  section 
311(j)(l)(C)  of  the  Act  Section 
311(j)(l)(G)  authorizes  the  issuance  of 
regulations  establishing  procedures, 
methods  and  equipment  to  prevent 
discharges  of  oil  and  hazardous 
substances  from  vessels  and  from  on* 
shore  and  off-shore  facilities  and  to 
contain  such  discharges.  The  purpose  of 
proposed  40  CFR  Part  151  was  to 
prevent  discharges  of  hazardous 
substances  from  facilities  subject  to 
section  402  permitting  requirements. 

The  approach  used  in  both  proposed 
regulations  was  similar  to  the  one 
developed  and  used  in  EPA’s  oil 
pollution  prevention  regulation,  40  CFR 
Part  112.  This  was  the  concept  of  a  plan 
developed  by  the  owner  or  operator  of  a 
facility  or  by  his/her  engineer,  in 
accordance  with  guidelines  contained  in 
the  respective  relations.  The  proposal 
required  that  the  plans  be  certified  by  a 
registered  professional  engineer  and 
subsequently  implemented  by  the  owner 
or  operator. 

The  requirements  of  the  two  proposed 
regulations  (40  CFR  Parts  1^  and  151) 
were  coordinated  and  the  proposals 
stated  that  compliance  by  a  facility  with 
the  provisions  of  the  SPCC  plan 
requirements  set  out  in  40  CIFR  Part  151 
would  be  established  as  a  minimum 
level  of  control  for  the  BMP  plan 
required  by  40  CFR  Part  125.  Hie 
purpose  of  publishing  the  two 
regulations  codcurrently  was  to  allow 
the  owner  or  operator  of  a  permitted 
facility  to  develop  BMP  and  SPCC  plans 
concurrently  and  thereby  avoid 
duplication  of  environmental  controls. 
The  proposal  stated  that  SPCC  plans 
could  b9  incorporated  into  BMP  Plans 
by  reference. 

A  thirty-day  comment  period  was 
provided  which  was  extended  twenty 
days  (43  FR  47213,  October  31. 1978). 

The  Agency  received  75  comments  and 
EPA's  response  to  the  significant 
comments  is  described  below. 

Several  comments  were  received 
suggesting  that  BMP  Plans  and  SPCC 
Plans  are  duplicative  and  should  be  ‘ 
developed  together.  Other  comments 
requested  a  clarification  of  the 
relationship  between  the  two.  Finally, 


some  comments  argued  that  since  BMPs 
and  SPCC  Plans  are  authorized  by 
different  sections  of  the  Act,  they  are 
therefore  designed  for  different  purposes 
and  should  not  be  linked.  In  response  to 
the  first  comment,  EPA  wishes  to  point 
out  that  BMP  Programs  and  SPCC  Plans 
are  being  developed  together.  This  first 
step  in  this  development  is  Subpart  K, 
i.e.,  BMPs  which  involve  minor  new 
construction  or  modifications  to  existing 
facilities.  The  second  step  will  be  SPCC 
Plans  (and  perhaps  another  BMP 
regulation)  which  will  emphasize 
secondary  containment  to  control  spills 
and  may  require  major  construction  for 
drainage  control  sewering  and  diking. 

EPA  believes  that  a  requirement  for 
BMP  programs  is  a  necessary  step  at 
this  time,  for  a  number  of  reasons.  Many 
industrial  permits  were  issued  during 
1974  and  1975  and  will  be  due  for 
renewal  before  the  SPCC  requirements 
under  section  311  become  effective. 
Since  the  timing  for  preparation  of  SPCC 
plans  by  NPDES-permitted  facilities  will 
be  tied  to  permit  reissuance,  many 
facilities  would  be  subject  to  no  spill 
prevention^controls  at  all  imtil  1984  or 
1985.  The  development  of  a  BMP 
program  by  such  facilities  will  focUs 
attention  on  the  potential  for  spills  and 
other  unplanned  discharges  and  help  to 
prevent  such  occurrences  until  the  time 
SPCC  requirements  become  effective. 
BMP  programs  will  be  compatible  with 
later  requirements  for  SPCC  plans,  and 
steps  taken  in  implementing  a  BMP 
program  will  satisfy  some  of  the  SPCC 
requirements.  Additionally,  EPA 
believes  that  prevention  of  unplanned 
releases  of  toxic  materials  requires 
actions  by  facilities  not  yet  subject  to 
SPCC  requirements,  and  that  the  BMP 
program  is  an  effective  and  relatively 
inexpensive  way  to  achieve  such 
prevention. 

EPA  also  agrees  with  some 
commenters  ffiat,  while  both  BMPs  and 
SPCC  Plans  have  many  common 
featiu-es.  their  emphasis  is  different. 
Facilities  subject  to  the  NPDES  Program 
normally  have  continuous  discharges  of 
wastewater  and  the  capability  to  treat 
that  wastewater.  SPCC  Plans,  on  the 
other  hand,  focus  on  classic  spill  events 
and  may  require  containment.  Thus, 
there  is  some  overlap  between  BMPs 
and  SPCC  Plans  (BMPs  are  normally  a 
subpart  of  SPCC  Plans)  and  therefore  a 
need  exists  for  a  regulatory  link.  It 
should  be  noted  that  BMPs  are  broader 
than  SPCC  Plans  in  one  sense  because 
BMPs  control  both  section  307  and  311 
pollutants  whereas  SPCC  Plans  control 
only  section  311  pollutants. 

Many  commenters  argued  that  the 
economic  impact  of  the  proposed 
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regnlatkms  would  be  excessive  and  that 
die  benefits  to  the  environment  would 
not  justify  the  expense  of  employing  the 
contemplated  by  the  regulation. 
Although  EPA  expliciUy  requested 
information  in  the  preamble  to  the 
proposed  regulation  (43  FR  39282) 
concerning  the  costs  of  BMPs  and 
preparation  of  BMP  plans  for  particular 
inii^tries,  few  commenters  dhectly 
addressed  costs.  It  spears  that  the 
major  categories  of  expense  in  the 
proposal  were  for  SPCC  related 
requirements.  Because  of  this  economic 
impact,  EPA  has  revised  today’s 
relations  to  make  inclusion  of  SPCC 
plans  in  BMP  programs  discretionary 
rather  than  mandatory  as  was  proposed. 
(See  S  125.104(b)(4)(i).]  Thus,  Subpart  K 
emphasizes  B^s  of  a  procedural  nature 
(especially  preventive  maintenance  and 
housekeeping)  and  BMPs  requiring  only 
minor  construction. 

Based  on  a  recent  EPA  survey  of 
representative  plants  in  the  chemical 
industry,  it  appears  that  many  of  these 
type  of  BMPs  are  currently  in  use  by 
facilities.  Good  housekeeping  or 
preventive  maintenance  procedures, 
material  recovery  programs,  safety 
procedures,  training  programs,  etc.  are 
common  and  thus  &e  costs  of  complying 
with  Subpart  K  will  not  be  great 
Facilities  are  encouraged,  nevertheless, 
to  begin  planning  for  BMP-related  major 
construction  (drainage  control,  waste 
stream  segregation,  and  secondary 
containment)  to  coincide  with 
construction  related  to  the  installation 
of  best  available  tedmology  (BAT)  and 
of  the  implementation  of  (SPCC)  plans. 
BMP  regulations  requiring  major 
construction  may  be  published  in  the 
future. 

Under  authority  of  section  4Q2(a)(l)  of 
the  Act,  permitting  authorities  may 
impose  BMPs  on  a  case-by-case  basis 
using  best  engineering  judgment  These 
case-specific  BMPs  may  be  more  costly 
than  those  contemplated  by  Subpart  K 
which  requires  only  procedural  BMPs  or 
minor  construction.  Guiduice  to 
permitting  authorities  will  emphasize 
procedurd  BMPs  and  will  encourage 
equivalency  for  potentially  costly  BMPs, 
such  as  seconds^  containment  Where 
permitting  authorities  have  knowledge 
of  a  specific  facility  or  receive 
information  throu^  the  permit 
application  indicating  the  opportunity 
for  discharges  of  toxic  or  hazardous 
pollutants  which  could  be  prevented  by 
a  BMP,  the  permitting  authority  may 
impose  a  Bl^  based  on  best 
engineering  judgment  Such  BMPs, 
wUch  may  involve  construction,  are 
expected  to  be  limited  to  fiicilities  with 
spill  histories  or  other  indlcatioiu  of  an 


inadequate  program  to  control 
discharges  ^m  ancillary  industrial 
activities. 

Several  commenters  argued  that 
dictath^  manufacturing  process  changes 
or  operational  procedures  and  activities 
went  beyond  the  intent  of  Con9<ess. 

EPA  doM  not  intend  to  use  BMPs  to 
dictate  how  plants  are  operated  or  to 
otherwise  infringe  on  plant 
managemmit’s  prerogatives.  However, 
section  304(e)  does  give  EPA  the 
authority  to  prescri^  certain  “in-plant” 
procedures  or  i^actices  which  would  be 
useful  to  prevent  the  discharge  of  toxic 
or  hazardous  pollutants  where 
traditional  effluent  limitations 
guidelines  are  impractical  or  ineffective. 

To  further  explain  EPA’s  intent, 
changes  have  b^n  made  to  proposed 
S  125.62  and  i  125.64(b)(4Kiu).  now 
S  125.102  and  i  125.104(iUk  to  clearly 
distinguish  between  ancillary 
manu^turing  operati(MU  (sources  of 
pollutants)  and  BMPs  (methods  to 
prevmit  or  minimize  poUutimi).  For 
example,  preventive  maintenance  and 
housekeeping  are  BMPs,  not  ancillary 
operations.  Material  storage  and 
loading/unloading  operations  are 
ancillary  manufacturing  operations,  not 
BMPs. 

To  allow  due  process  and  public 
notice  of  BMP  programs,  permittees  are 
now  required  to  submit  a  description  of 
their  pro^am  with  their  NPDES  peimt 
application,  (1 125.104(c)).  Some 
commenters  thought  one  year  for  the 
implementation  of  BMP  plans,  proposed 
S  125.64(c),  was  too  riiort  EPA  feels  that 
the  one  year  after  permit  issuance  is 
realistic  and  reasonable,  particularly  for 
the  BMPs  of  a  procedural  nature  or 
minor  construction  required  by  this 
SubparL  However,  a  disdiarger  could  be 
given  more  than  one  year  un^  special 
circumstances  such  as  coordinating  a 
BMP  plan  with  an  SPCC  plan  required 
under  40  CFR  Part  151. 

Many  commenters  suggested  that  the 
term  “significant  amotmt"  should  be 
defined  or  that  a  minimum  amount  of  a 
particular  chemical  should  be  specified 
to  require  the  {xeparation  of  a  BMP 
plan.  EPA  has  not  defined  this  term  but 
wishes  to  clarify  its  meaning.  In  the  case 
of  section  311  pollutants  EPA  has 
proposed  reportable  quantities  of 
hazmdous  substances  (44  FR  10271,  Feb 
16, 1079)  and  considers  tiiese  quantities 
potentially  significant  for  tiie  purpose  of 
this  Subpart  For  section  307  pollutants, 
the  fact  tiiat  a  chemical  is.on  the  section 
307  toxic  pollutant  list  indicates 
potentially  toxic  effects  of  its  chscharge. 
As  guidance  to  facilities  devdoping 
BMP  programs,  two  examples  are  ^ven 
to  demonstrate  the  definition  of 


“significant  amount”  in  terms  of  the 
B^^  applicaUe  to  a  particular 
chemical: 

1.  A  fadiity  uses  labooratory  quantities  of 
toxic  chemicai  X  in  an  analytical  diemittry 
laboratory  adjacent  to  its  manufacturing 
facility.  C^ndcal  X  is  used  for  no  other 
purpose  at  the  facility.  No  more  than  five 
pounds  of  the  chemical  are  on  hand  at  any 
given  time.  An  appropriate  BMP  could  be  to 
label  all  contain^  of  diemical  X  widi 
instructions  such  as  Do  not  dispose  of  fills 
material  in  laboratory  sinks.  Refer  to 
Laboratory  Procedures  Mmraal  for  Disposal 
Instmctkxis.”  The  Laboratory  Prooedum 
Mannal  mi^t  further  provide  that  chemical  X 
and  other  compatible  chemicals  be  disposed 
of  In  an  aiqiropriately  labelled  55  gallon  drum 
to  be  periodically  picked  up  and  treated  by  a 
responsiUe  hazardous  waste  contractor  in 
accordance  with  RCRA  regulations. 

2.  A  facility  uses  thousands  of  galloiu  daOy 
of  a  hazardous  chemical  T  (a  section  311 
Category  “A”  pollutant)  as  a  raw  material  in 
a  batch  chemical  manufacturing  process  and 
is  located  next  to  a  small  stream.  Chemical  Y 
is  stored  outside  in  a  single  10,000  galloa  tank 
and  is  periodically  pumped  to  the  reactor 
vessd.  An  appropriate  BMP  would  be  to 
provide  secondafy  containment  around  the 
storage  tank  in  the  fcmn  of  a  dike  to  contain 
the  maximum  volume  of  chemical  Y  stored  in 
the  tank  plus  a  reasonable  allowance  for 
rainfalL  In  the  alternate,  a  facility  might 
choose  to  use  a  combination  of  measures 

.  instead  of  secondary  containment  to  attempt 
to  achieve  equivalency  to  secondary 
containment  For  example,  a  liquid  level 
alarm,  fi^quent  non-destructive  testing  and 
daMy  visuri  inspections  mi^t  be  employed 
rafiier  than  constructing  a  dike  around  the 
storage  tank.  However,  this  latter  approach 
may  not  satisfy  proposed  SPCC  requirements 
which  require  the  former  approach,  Le., 
secondary  containment  wh^ver  reasonable 
probability  of  a  discharge  to  navigable 
waters  exists.  Thus,  provision  of  secondary 
containment  would  satisfy  both  BMP  and 
proposed  SPCC  requirements  simultaneously. 

Numerous  commenters  stated  that  the 
proposed  regulations  went  beyond  the 
intent  of  Congress  because  the 
development  of  ^4Ps  is  discretionary 
and  can  ony  be  on  the  basis  of  point 
source  categories  supplemental  to 
effluent  guidelines.  ^A  disagrees  and 
believes  that  BMP  (Htigrams  and  case- 
by-case  determination  of  ffl^Ps  are 
appropriate  based  on  the  legislative 
hist^  to  section  304(e)  (see  CIVA 
Legis.  Hitt  at  453  which  q)ecifically 
discusses  case-by-case  detmminations 
of  BMPs).  BMPs  supplemental  to  effluent 
limilatkm  guidelines  have  not  yet  been 
promulgated  by  EPA.  However,  tiw 
potential  for  oonfnricm  and  duplication 
of  effort  by  tiie  permittee  between  BMPs 
and  SPCC  plans  has  led  ns  to  delete  the 
requirement  for  a  ^P  pirn  in  favor  of  a 
BMP  prognsn.  The  BMP  program 
approadi  provides  a  sdf-r^Bidatoiy. 
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flexible  mechanism  to  control  toxic  and 
hazardous  pollutant  discharges  from 
ancillary  sources  and  will  allow 
permittees  to  develop  BMPs  tailored  to 
their  particular  circumstances  with 
attendant  cost  savings. 

Many  comments  were  received 
concerning  the  relationship  of  BMPs  to 
the  requirements  of  the  Resource 
Conservation  and  Recovery  Act 
(RCRA),  arguing  that  RCRA 
requirements  should  not  be  imposed  by 
the  Clean  Water  Act  EPA  disagrees  and 
wishes  to  point  out  that  section  304(e) 
specifically  includes  the  phrase  “sludge 
or  waste  disposal*’  as  one  of  four 
general  activities  subject  to  BMPs.  Thus 
1 125.104(b)(4)(ii)  has  not  been  changed 
and  continues  to  require  management 
practices  developed  by  companies  to 
comply  with  RC^  to  simultaneously 
satisfy  the  BMP  requirements  of  the 
Clean  Water  Act  by  expressly 
incorporating  the  practices  into  the  BMP 
program. 

Many  commenters  felt  that  the 
requirement  for  a  professional  engineer 
(PE)  to  certify  the  BMP  plan  was 
'  unnecessary  and  should  be  eliminated 
or  made  optional.  Since  Subpart  K  no 
longer  requires  BMP  plana.  VE 
cer^cation  is  no  longer  required. 
However.  EPA  continues  to  believe  that 
PE  certiflcation  would  assure  a 
minimum  level  of  quality  in  both  BMPs 
and  SPCC  plans.  Since  today’s 
requlations  are  the  first  step  in  a  two 
step  process,  and  the  second  step  (SPCC 
relations  40  CFR  Part  151)  may  require 
PE  certification  of  SPCC  plans.  EPA 
encourages  facilities  to  develop  their 
programs  in  accordance  with  sound 
engineering  practices.  These  facilities 
would  then  have  BMP-related 
procedures  and  construction  which 
could  satisfy,  in  part  future  SPCC 
requirements. 

Economic  Impact  of  Subpart  K 

Since  Subpart  K  now  requires  only 
BMPs  of  a  procedural  nature  or  those 
requiring  minor  construction,  the  costs 
of  compliance  with  these  regulations 
should  be  minimal.  Permittees  are 
encouraged  to  use  innovative, 
inexpensive  techniques  to  acUeve  the 
basic  goal  of  preventing  the  discharge  of 
toxic  or  hazardous  pollutants  fix)m 
ancillary  industrial  activities  to  surface 
waters.  Because  BMP  requirements  will 
vary  among  facilities,  guidance  will  be 
provided  to  the  permit  writers  on  what 
requirements  are  sufficient  ’This 
guidance  will  reflect  the  conclusion  of  a 
BMP  cost  analysis  which  is  being 
undertaken  by  the  Agency.  ’The 
guidance  will  consider  reasonableness 
of  cost  Most  facilities  have  many  of 


these  generic  BMPs  in  place  and  Subpart 
K  only  requires  documentation  of  the 
existing  practices  or.  in  some  cases, 
upgradi^  and  documentation  of  the 
BMP  program.  Although  BMPs  requiring 
major  construction  (e.g..  grading,  paving, 
sewering,  waste  stream  segregation, 
covering,  and  secondary  containment) 
may  be  included  in  the  BMP  program 
description,  the  implementation  of  these 
BMPs  is  not  mandated  by  these 
regulations.  ’Therefore,  Q*A  has 
determined  that  Subpart  K  does  not 
constitute  a  major  regiilation  requiring 
the  preparation  of  an  economic  impact 
statement  imder  Excecutive  Order 
12044. 

Because  there  is  much  flexibility  in 
how  the  individual  facility  complies 
with  BMP  procedural  requirements, 
there  is  also  flexibility  in  compliance 
costs.  The  cost  of  developing  and 
implementing  BMP  procedures  is 
estimated  to  be  wit^  the  range  of 
$10,000  to  $30,000  per  facility  for  the 
costs  of  a  materials  inventory,  some 
engineering  modifications,  training, 
maintenance,  housekeeping,  and  some 
minor  construction  for  items  such  as  the 
installation  of  liquid  level  alarms.  To 
develop  these  costs  the  assumption  was 
made  that  50%  of  the  BMP  procedural 
requirements  would  already  be  in  place 
in  order  to  meet  normal  safety,  fire,  and 
other  occupational  or  operational 
standards.  Clearly,  a  facility  with  minor 
problems  will  require  a  less  elaborate 
program. 

Because  the  requirements  may  be  less, 
flexible  under  the  SPCC  program  for 
which  these  BMP  requirements  are  the 
first  stage  and  we  have  so  little  cost 
data  now  on  the  BMP  procedures 
because  of  their  flexibility,  further  cost 
estiifiites  for  BMPs  will  be  acquired 
when  we  prepare  a  detailed  analysis  of 
the  SPCC  cost  requirements.  'These 
estimates  will  be  necessary  for  the 
Agency  to  adequately  assess  the  cost 
and  usefulness  of  specific  aspects  of  the 
SPCC  program. 

Based  on  existing  predictions  of 
NPDES  permit  issuance,  industrial 
facilities  will  be  required  to  develop  and 
implement  BMP  programs  on  the 
following  schedule: 

Number  of  Permits 


FY  imo.  _ 

. . . a,nnn 

FYlflBI . 

1  Ten 

FY  1982. . . 

- i!ooo 

Using  an  average  cost  of  $20,000  per 
facility,  the  total  costs  of  BMPs,  thru  FY 
1982  are  expected  to  be  no  greater  than 
the  follo%vi^: 

Fyi979 - $52,000,000 

FY1980 - $60,000,000 


FY1981 _ $34,000,000 

FY1962. _ $20,000,000 

’This  does  not  include  the  cost  of 
BMPs  established  under  authority  of 
section  402(a)(1)  using  best  en^neering 
judgment 

'The  Agency  may  propose  a  new  form 
of  BMP  guidelines  in  the  future  which 
will  describe  BMPs  which  are  broadly 
applicable  to  industrial  facilities  and 
relatively  independent  of  the  chemical 
under  consideration.  In  addition,  these 
BMP  guidelines  would  address  more 
specific  or  advanced  BMPs  for  certain 
diemicals  or  ancillary  industrial 
activities  and  would  include  an 
economic  impact  analysis.  Major 
construction  would  probably 
required  to  comply  with  these  future 
BMPs  and  likely  be  required  to 
comply  with  the  SPCC  regulations. 

VI.  The  Relationship  of  the  NPDES 
Program  to  the  Regulation  of  Hazardous 
Substances  Under  Section  311  of  the  Act 

On  November  2, 1978,  Congress 
amended  section  311  of  the  Act  (Pub.  L 
95-576).  Because  this  Congressional 
action  was  taken  after  the  August  21. 
1978  proposal,  EPA  feels  a  brief 
discussion  of  the  relationship  of  the 
NPDES  program  to  section  311  is 
warranted. 

Section  311  of  the  Act  regulates 
discharges  of  oil  and  hazaidoiu 
substances  and  contains  reporting 
requirements,  penalties  and  other 
requirements.  Until  the  1978 
amendments,  the  relationship  between 
the  requirements  of  section  311  and 
those  of  section  402  has  been  unclear.  In 
particular,  it  was  unclear  whether,  and 
to  what  extent,  discharges  from  facilities 
with  NPDES  permits  were  subject  to  the 
provisions  of  section  311. 

On  November  2, 1978,  Congress 
amended  section  311  and  set  forth  three 
types  of  discharges  of  hazardous 
substances  whii±  will  be  subject  to 
sections  402  and  309  of  the  Clean  Water 
Act  and  excluded  from  section  311 
liability.  *1110  three  cases  excluded  are 
(1)  dis^arges  in  compliance  with  a 
permit  under  section  402  of  the  Act  (2) 
discharges  resulting  &t)m  circumstances 
identified  and  reviewed  and  made  a  part 
of  the  public  record  with  respect  to  a 
permit  issued  or  modified  under  section 
402  of  the  Act  and  subject  to  a 
condition  in  such  permit  and  (3) 
continous  or  anticipated  intermittent 
discharges  from  a  point  source, 
identified  in  a  permit  or  a  pennit 
application  under  section  402  of  the  Act 
which  are  caused  by  events  occurring 
within  the  scope  of  relevant  operating  or 
treatment  systems.  'These  excluded 
discharges  are  exempted  finm  the 
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reportiiig  requirements,  civil  penalties 
and  clean-up  cost  labilities  under 
section  311  and  are  instead  subject  to 
sections  402  and  309  of  the  Act 

On  February  16, 1979,  EPA  proposed 
regulations  addressing  the  1978 
amendments  to  section  311  (44  FR 10271, 
40  CFR  S  117.12).  The  proposed 
regiilations  include  detailed  criteria  for 
exclusions  frmn  section  311.  The 
preamble  to  that  proposal  contained  an 
extensive  discussion  of  the  criteria  for 
section  311  exemptions.  Interested 
persons  are  advised  to  review  that 
proposal  When  the  section  311 
regulations  are  published  in  final  form, 
they  will  be  incorporated  into  NPDES 
reg^tions  as  appropriate. 

The  Agency  is  presently  developing 
revised  application  requirements  which 
will  be  announced  in  the  near  future  in 
the  form  of  proposed  regulations  and  a 
draft  revised  NTOES  permit  application 
form  (reserved  §  122.14(a)).  The  new 
requirements  will  afford  applicants  the 
opportunity  to  identify  dis<iiarges  and 
spills  of  hazardous  substances.  Where 
adequate  treatment  equipment  or 
management  practices  are  available  to 
control  such  events,  permits  will  contain 
approfuiate  requirements  reflecting  such 
control  Coverage  of  these  discharges  or 
spills  by  permits  will  result  in  exemption 
from  the  requirements  of  section  311. 

V77.  Conforming  Amendments  to  the 
General  Pretreatment  Regulations  40 
CFR  Part  403. 

This  rulemaking  contains  a  series  of 
technical  amendments  to  the  General 
Pretreatment  Regulations  for  New  and 
Existing  Soiu-ces  of  Pollution  (40  CFR 
Part  403,  43  FR  27736-27762,  June  28, 
1978).  These  amendments  will  conform 
the  pretreatment  regulations  to  both  the 
final  NPDES  regulations  and  the  Public 
Participation  Regulations  (40  CFR  Part 

25, 44  FR  10286-10297  February  16, 1979). 
Since  the  provisions  in  the  pretreatment 
regulations  were  based  on  the  proposed 
or  draft  versions  of  both  the  regrilations, 
changes  are  necessary.  The  majority  of 
these  dianges  dre  in  the  nature  of  cross- 
reference  corrections  in  40  CFR  Part  403. 

The  most  significant  revision  is  that 
the  process  for  EPA  review  and 
approval  of  State  pretreatment  programs 
is  now  governed  by  40  CFR  S  123.61 
rather  Aan  40  CFR  §  403.11.  This  was 
done  to  assure  diat  EPA  has  a  uniform 
process  for  approving  revisions  to  State 
NPDES  programs.  The  time  deadlines 
for  applying  for  State  pretreatment 
program  approval  and  the  contents  of 
the  application  will  continue  to  be 
governed  by  §  403.10.  It  is  anticipated 
that  further  amendments  to  the 


pretreatment  regulations  will  be  made  in 
the  near  future. 

Note/— ’The  Eoivrooniental  Itotectiaii 
Agency  has  determined  that  this  document 
does  not  oonstitnte  a  major  regulation 
requiring  preparation  of  an  economic  impact 
statement  under  Executive  Order  12044.  In 
accordance  with  Executive  Order  12044,  EPA 
is  committed  to  evaluating  significant  new 
regulations  within  five  years  of 
implementation.  The  evaluation  plan  for  this 
relation  was  not  included  in  the  August  21, 
1978  proposal  since  the  Agency  policy  was 
established  several  months  snb^uent  to 
publication  (d  die  proposed  regulation.  Since 
an  evaluation  plan  was  not  induded  in  the 
proposed  regulations,  an  evaluation  plan  is 
not  included  in  this  final  rule.  However,  these 
NPDES  regidations  will  be  incorporated  into 
the  EPA  consolidated  permit  regulations 
schedule  to  be  proposed  sometime  in  June 
1979.  A  proposed  evaluation  plan  for  these 
NPDES  regdations  will  be  incorporated  into 
the  overall  evaluation  plan  for  the 
consolidated  permit  regulations.  EPA 
anticipates  the  evaluation  {dan  will  include 
assessments  of:  reporting  requirements; 
elimination  of  duplicative  requirements  for 
permit  applicants  and  NPDES  States;  new 
permit  procedmes  designed  to  reduce 
unnecessary  delay  and  the  effectiveness  of 
the  reorganization  of  the  regulations  for 
greater  clarity. 

Authority. — ^These  regulations  are  issued 
under  authority  of  the  Clean  Water  Act,  as 
amended  by  the  Clean  Water  Act  of  1977,  33 
U.S.C  |1251efseq. 

Date:  May  22, 1979 
Douglas  M.  Costle, 

Administrator. 

PART  6— PREPARATION  OF 
ENVIRONMENTAL  IMPACT 
STATEMENTS 

1. 40  CFR  Part  6,  Subpart  I,  is 
amended  by  deleting  §  §  6.906, 6.909 
6.916  (b)  and  (c)  and  6.918. 

PART  115— REQUIREMENTS  FOR 
APPROVAL  OF  AQUACULTURE 
PROJECTS  [DELETED] 

2. 40  CFR  Part  115  is  deleted. 

PART  121— STATE  CERTIRCATION  OF 
ACTIVITIES  REQUIRING  A  FEDERAL 
UCENSE  OR  PERMIT 

3. 40  CFR  Part  121  is  redesignated 
from  40  CFR  Part  123. 

4.  Part  122  is  revised  to  read  as 
follows: 

PART  122-NATIONAL  POLLUTANT 
DISCHARGE  ELIMINATION  SYSTEM 

Subpart  A— Oanaral 

Sec. 

122.1  Purpose  and  scope. 

122.2  Law  authorizing  NH^S  permits. 

122.3  Definitions. 

122.4  Exclusions. 


122.5  Signatories. 

Subpart  D— NPDES  Pamiit  Appfication  and 
issuance 

122.10  Application  for  a  permit 

122.11  Permit  issuance;  effect  of  permit 

122.12  Duration  of  permits  and  continuation 
of  exi^ring  permits;  TraiuferahiUty  of 
permits. 

122.13  Prohibitioiu. 

122.14  Conditions  applicable  to  aH  permits. 

122.15  Applicable  Imitations,  standards, 
prohibitions,  and  concfitions. 

122.18  Calculation  and  specification  of 
effluent  limitations  and  standards. 

122.17  Schedules  of  compliance. 

Subpart  C—Parmlt  CompOanca 

12Z20  Monitoring. 

122.21  Recording  of  monitoring  results. 

122.22  Reporting  of  monitoring  results  and 
compliance  by  permittees. 

122.23  Noncompliance  reporting. 

Subpart  D— Permit  Modification, 

Revocation  and  Raisauanca,  and 
Tamiination 

122.30  General. 

122.31  Modification,  revocation  and 
reissuance,  mid  termination. 

Subpart  E— Special  NPDES  Programs 

122.40  General. 

122.41  Disposal  of  pollutants  into  wells.  Into 
publicly  owned  treatment  works  or  by 
land  application. 

122.42  Concentrated  animal  feeding 
operations. 

122.43  Concentrated  aquatic  animal 
production  facilities. 

122.44  Aquaculture  projects. 

122.45  Separate  storm  sewers. 

122.4B  Silvicultural  activities. 

122.47  New  sources  and  new  dischargers. 

122.48  General  permit  program. 

122.49  Special  considerations  under  Federal 
law. 

Subpart  F— MIscellanoous 

122.60  Delegation  of  authority. 

Appendix  A. — Point  Source  Categories  and 
Permit  Expiration  Dates. 

Authority. — Qean  Water  Act  as  amended 
by  the  Clean  Water  Act  of  1977, 33  U.S.C. 
1251  et  seq;  Administrative  Procedure  Act  5 
U.S.C  551  et  seq. 

Subpart  A— General 
S  122.1  Purpose  and  scope.  / 

(a)  The  regulations  in  this  Part  define 
the  National  Pollutant  Discharge 
Elimination  System  (NPDES)  program 
including  permit  programs  under 
sections  402, 318  and  405  of  the  Act 
They  apply  to  the  program  as 
administered  by  and,  to  the  extent 
incorporated  by  reference  in  Part  123,  by 
approved  NPDES  States. 

(b)  The  regulations  in  Parts  123, 124, 
and  125  also  apply  to  the  NPDES 
program  as  follows: 

(1)  Part  123  describes  the 
requirements  for  State  partic4)atk»  in 
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the  NPDES  permit  program  and  in  the 
permit  program  established  under 
section  404  of  the  Act  (“section  404 
program”). 

(2)  Part  124  describes  certain 
permitting  procedures  for  the  NPDES 
program;  these  procedures  apply  in  their 
entirety  to  the  program  as  it  is 
administered  by  EPA  and,  to  the  extent 
incorporated  by  reference  in  Part  123,  by 
approved  NPDES  States. 

(3)  Part  125  describes  some  of  the 
criteria  and  standards  for  making 
certain  determinations  in  the  NPDES 
program;  these  criteria  and  standards 
apply  to  the  program  as  administered  by 
EPA  and,  to  the  extent  incorporated  by 
reference  in  Part  123,  by  approved 
NPDES  States. 

(c)  Section  402  of  the  Clean  Water  Act 
(formerly  referred  to  as  the  Federal 
Water  Pollution  Control  Act),  (Pub.  L 
92-500,  as  amended  by  Pub.  L  95-217 
and  Pub.  L  95-576)  establishes  the 
NPDES  program.  The  NPDES  program 
also  includes  permit  program 
requirements  under  sections  318  and  405 
of  the  Act.  This  program  regulates  the 
discharge  of  pollutants  from  point 
sources  and  related  activities  into  the 
waters  of  the  United  States.  All  such 
discharges  or  activities  are  unlawful 
absent  an  NPDES  permit  After  a  permit 
is  obtained,  a  discharge  not  in 
compliance  with  all  permit  terms  and 
conditions  is  unlawhil. 

(d)  NPDES  permits  are  issued  by  the 
State  Director,  or  by'the  EPA  Regional 
Administrator  where  there  is  no 
approved  State  program  or  where  the 
permit  is  for  discharges  resulting  fix)m 
activities  on  Indian  lands  over  which  the 
States  has  no  jurisdiction. 

[CommenL-  Throughout  this  Part,  the  Regional 
Administrator  is  designated  as  the  EPA 
permit  issuing  authority  where  no  State 
NPDES  program  is  approved.  However, 
reference  to  the  "Regional  Administrator”  for 
purposes  of  permit  issuance  should  be  read  to 
include  the  Enforcement  Division  Director. 
Similarly,  the  term  "State  Director”  includes 
the  delegated  representative  of  the  State 
Director.) 

S  122,2  Law  authorizing  NPDES  parmits. 

(a)  Section  301(a)  of  the  Act  provides 
that  “Except  as  in  compliance  with  diis 
section  and  sections  302, 306, 307, 318, 
402,  and  404  of  this  Act,  the  discharge  of 
any  pollutant  by  any  person  shall  be 
unlawful.” 

(b)  Section  402(a)(1)  of  the  Act 
provides  in  part  that  “the  Administrator 
may.  after  opportunity  for  public 
hearing,  issue  a  permit  for  the  discharge 
of  any  pollutant  or  combination  of 
pollutants,  .  .  .  upon  condition  that  such 
discharge  will  meet  either  all  applicable 


requirements  under  sections  301, 302, 

306.  307, 308,  and  403  of  [the]  Act  or 
prior  to  the  taking  of  necessary 
implementing  actions  relating  to  all  such 
requirements,  such  conditions  as  the 
A^ninistrator  determines  are  necessary 
to  carry  out  the  provisioiu  of  [the]  Act” 

(c)  Section  31^a)  of  the  Act  provides 
that  "Hie  Administrator  is  authorized, 
after  public  hearings,  to  permit  the 
discharge  of  a  spe^c  pollutant  or 
pollutants  under  controlled  conditions 
associated  with  an  approved 
aquaculture  project  under  Federal  or 
State  supervision  pursuant  to  section 
402  of  this  Act” 

(d)  Section  405  of  the  Act  provides,  in 
part  that  “where  the  disposal  of  sewage 
sludge  resulting  from  the  operation  of  a 
treatment  works  as  defined  in  section 
212  of  this  Act  (including  the  removal  of 
in-place  sewage  sludge  frtim  one 
location  and  its  deposit  at  another 
location)  would  result  in  any  pollutant 
fixim  such  sewage  sludge  entering  the 
navigable  waters,  such  disposal  is 
prohibited  except  in  accordance  with  a 
permit  issued  by  the  Administrator 
under  section  402  of  the  Act” 

(e)  Sections  402(b).  318  (b)  and  (c),  and 
405(c)  of  the  Act  auAorize  ^A  approval 
of  State  permit  programs  for  discharges 
form  point  sources,  discharges  to 
aquaculture  projects,  and  disposal  of 
sewage  sludge. 

(f)  Section  404  of  the  Act  authorizes 
EPA  approval  of  State  permit  programs 
for  the  ^scharge  of  dredge  or  fill 
material. 

(g)  Section  304(i)  of  the  Act  provides 
that  the  Administrator  shall  promulgate 
guidelines  establishing  uniform 
application  forms  and  other  minimum 
requirements  for  the  acquisition  of 
information  fix)m  discharges  in  approved 
States  and  establishing  minimum 
procedural  and  other  elements  of 
approved  State  NPDES  programs. 

(h)  Section  501(a)  of  the  Act  provides 
that  “The  Adminisfrator  is  authorized  to 
prescribe  such  regulations  as  are 
necessary  to  carry  out  his  functions 
under  this  Act” 

(i)  Section  101(e)  of  the  Act  provides 
that  “Public  participation  in  the 
development  revision,  and  enfon^ment 
of  any  regulations,  standard,  effluent 
limitations,  plan,  or  program  established 
by  the  Administrator  or  any-State  under 
tUs  Act  shall  be  provided  for, 
encouraged,  and  assisted  by  the 
Administrator  and  the  States.  The 
Administrator,  in  cooperation  with  the 
States,  shall  develop  and  publish 
regulations  specifying  minimum 
guidelines  for  public  participation  in 
such  processes.”  Public  participation 
requirements  set  forth  in  these 


regulations  carry  out  the  purposes  of  40 
CFR  25  and  supersede  the  requirments  -  - 
of  that  Part  as  they  apply  to  actions 
controlled  by  Parts  121-125  of  these 
regulations. 

f  122,3  Dafinitiona. 

Hie  following  definitions  apply  to  this 
Part  and  to  Parts  123, 124  and  125: 

[Comment  Term*  used  in  this  Part  and  in 
Parts  123, 124  and  125  which  are  defined  in 
the  Act  and  are  not  defined  here  shall  have 
the  meaning  provided  in  the  Act] 

(a)  "Act”  means  the  Clean  Water  Act 
(formerly  referred  to  as  the  Federal 
Water  Pollution  Control  Act)  Pub,  L  92- 
500,  as  amended  by  Pub.  L  95-217  and 
Pub.  L  95-576,  33  U.S.C  1251  et  seq. 

(b)  “Administrator”  means  the 
Adi^istrator  of  the  United  States 
Environmental  Protection  Agency. 

(c)  “Application”  means: 

(1)  The  EPA  standard  national  forms 
for  applying  for  an  NPDES  permit 
including  any  subsequent  additions, 
revisions  or  modifications,  or 

(2)  Substantially  similar  forms 
approved'by  EPA  for  use  in  approved 
States  at  the  time  of  a  program  approval 
under  Part  123,  including  any  approved 
subsequent  additions,  revisions  or 
modifications. 

[Comment  EPA  is  presently  developing  a 
new  application  form.  The  essential  elements 
of  this  new  application  form  will  be  required 
to  be  used  by  the  States.) 

(d)  “Applicable  standards  and 
limitations”  means  all  State,  interstate 
and  Federal  standards  and  limitations  to 
which  a  discharge  or  related  activity  is 
subject  under  the  Act,  including,  but  not 
limited  to,  effluent  limitations,  water 
quality  standards,  standards  of 
performance,  toxic  effluent  standards 
and  prohibitions,  best  management 
practices,  and  pretreatment  standards 
under  sections  301, 302, 303, 304, 306, 

307, 218, 403  and  405  of  the  Act 

(e)  “Approved  State  program”  means 
a  State  or  interstate  permit  program 
which  meets  the  requirements  of  section 
402(b)  of  the  act  and  which  has  been 
submitted  to  and  approved  by  EPA 
under  $123.51  and  section  402(c)  of  the 
Act  Approved  State  programs  must 
include  authority  to  regulate  discharges 
specified  in  sections  318  and  405  of  the 
Act  through  the  NPDES  program. 

(f)  “Best  management  practices” 
“BMPs”  includes  treatment 
requirements,  operating  and 
maintenance  procedures,  schedules  of 
activities,  prohibitions  of  activities,  and 
other  management  practices  to  control 
plant  site  runoff,  spillage,  leaks,  sludge 
or  waste  disposal,  or  drainage  from  raw 

'  material  storage.  BMPs  may  be  imposed 
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in  addition  to  or  in  the  absence  of  other 
applicable  standards  and  limitations. 

(g)  “Contiguous  zone”  means  the 
entire  zone  established  by  the  United 
States  under  Article  24  of  the 
Convention  on  the  Territorial  Sea  and 
the  Contiguous  Zone. 

(h)  “Direct  discharge”  means  the  ^ 
discharge  of  a  pollutant  or  the  discharge 
of  pollutants. 

(i)  “Director"  means  the  “Regional 
Administrator”  or  the  “State  Director,” 
as  appropriate. 

[Comment  Where  there  is  no  approved  State 
program,  the  term  “Director"  refers  to  the 
Regional  Administrator.  Where  there  is  an 
approved  State  program,  the  term  “Director” 
normally  refers  to  the  State  Director.  In  some 
circumstances,  however,  EPA  retains 
authority  to  take  certain  actions  even  where 
there  is  an  approved  State  program.  E.g., 
where  EPA  issued  a  permit  prior  to  the 
approval  of  a  State  program,  EPA  may  retain 
jurisdiction  over  that  permit  after  program 
approval,  see  Sl23.1(d).  In  such  cases,  the 
term“Ii^irector”  means  the  Regional 
Administrator  and  not  the  State  Director.) 

(j)  “Discharge”  when  used  without 
qualification  includes  a  discharge  of  a 
pollutant  and  a  discharge  of  pollutants. 

(k)  “Discharge  of  a  pollutant”  and 
“discharge  of  pollutants”  each  means: 

(l)  Any  addition  of  any  pollutant  or 
combination  of  pollutants  to  navigable 
waters  from  any  point  source,  or 

(2)  Any  addition  of  any  pollutant  or 
combination  of  poUutants  to  the  waters 
of  the  contiguous  zone  or  the  ocean  from 
any  point  source  other  than  a  vessel  or 
other  floating  craft  when  being  used  as  a 
means  of  transportation. 

This  deflnition  includes  discharge  into 
waters  of  the  United  States  from: 
surface  runoff  which  is  collected  or 
channelled  by  man;  discharges  through 
pipes,  sewers,  or  other  conveyances 
owned  by  a  State,  municipality  or  other 
party  which  do  not  lead  to  treatment 
systems;  and  discharges  through  pipes, 
sewers,  or  other  conveyances,  leading 
into  treatment  systems  owned  in  whole 
or  in  part  by  a  third  party  other  than  a 
State  or  a  municipality. 

(l)  “Discharge  Monitoring  Report 
(“DMR”)  means  the  EPA  uniform 
national  form,  including  any  subsequent 
additions,  revisions  or  modifications  for 
the  reporting  of  self-monitoring  results 
by  permittees.  DMRs  must  be  used  by 
approved  States  as  well  as  by  EPA. 

[Comment  EPA  will  supply.  DMRs  to  any 
approved  State  upon  request  The  EPA 
uniform  national  forms  may  be  modified  to 
substitute  the  State  Agency  name,  address, 
logo,  and  other  similar  information,  as 
appropriate,  in  place  of  EPA’s] 

(m)  “Effluent  limitation”  means  any 
restriction  imposed  by  the  Director  on 


quantities,  rates,  and  concentrations  of 
pollutants  which  are  discharged  from 
point  sources  into  navigable  waters,  the 
waters  of  the  contiguous  zone,  or  the 
ocean. 

(n)  “Enforcement  Division  Director” 
means  the  Director  of  the  Enforcement 
Division  within  the  appropriate  Regional 
Office  of  the  Environmental  Protection 
Agency. 

(o)  “Environmental  Protection 
Agency”  (“EPA”)  means  the  United 
States  Environmental  protection 
Agency. 

(p)  “Indirect  discharger”  means  a  non¬ 
municipal,  non-domestic  discharger 
introducing  pollutants  to  a  publicly 
owned  treatment  works,  which 
introduction  does  not  constitute  a 
“discharge  of  pollutants.”  ' 

(q)  “Interstate  agency”  means  an 
agency  of  two  or  more  States 
established  by  or  imder  an  agreement  or 
compact  approved  by  the  Congress,  or 
any  other  agency  of  two  or  more  States, 
having  substantial  powers  or  duties 
pertaining  to  the  control  of  pollution  as 
determined  and  approved  by  the 
Administrator. 

(r)  “Municipality”  means  a  city,  town, 
borough,  county,  parish,  district,  ' 
association  or  other  public  body  created 
by  or  pursuant  to  State  law  and  having 
jurisdiction  over  disposal  of  sewage, 
industrial  wastes,  or  other  wastes,  or  an 
Indian  tribe  or  an  authorized  Indian 
tribal  oiganization,  or  a  designated  and 
approved  management  agency  imder 
section  208  of  the  Act. 

(s)  “NPDES”  (“National  Pollutant 
Discharge  Elimination  System”)  means 
the  national  program  for  issuing, 
modifying,  revoking  and  reissuing, 
terminating,  monitoring,  and  enforcing 
permits  pursuant  to  sections  402,  318, 
and  405  of  the  Act  The  term  includes 
any  State  or  interstate  program  which 
has  been  approved  by  the 
Administrator. 

(t)  “Navigable  waters”  means  “waters 
of  the  United  States,  including  the 
territorial  seas.”  This  term  includes: 

(1)  All  waters  which  are  currently 
used,  were  used  in  the  past,  or  may  be 
susceptible  to  use  in  interstate  or  foreign 
commerce,  including  ail  waters  which 
are  subject  to  the  ebb  and  flow  of  the 
tide; 

(2)  Interstate  waters,  including 
interstate  wetlands; 

(3)  All  other  waters  such  as  intrastate 
lakes,  rivers,  streams  (including 
intermittent  streams),  mudflats,  . 
sandflats  and  wetlands,  the  use, 
degradation  or  destruction  of  which 
would  affect  or  could  affect  interstate  or 
foreign  commerce  including  any  such 
waters: 


(i)  Which  are  or  could  be  used  by 
interstate  or  foreign  travelers  for 
recreational  or  other  purposes; 

(ii)  From  which  fish  or  shellfish  are  or 
could  be  taken  and  sold  in  interstate  or 
foreign  commerce; 

(iii)  Which  are  used  or  could  be  used 
for  industrial  purposes  by  industries  in 
interstate  commerce; 

(4)  All  inpoundments  of  waters 
otherwise  defined  as  navigable  waters 
under  this  paragraph; 

(5)  Tributaries  of  waters  identifled  in 
paragraphs  (l)-(4)  of  this  section, 
including  adjacent  wetlands;  and 

(6)  Wetlands  adjacent  to  waters 
identifled  in  paragaphs  (l)-(5)  of  fhis 
section  (“Wetland”  means  those  areas 
that  are  inundated  or  saturated  by 
surface  or  ground  water  at  a  frequency 
and  duration  sufficient  to  suppo^  and 
that  under  normal  circumstances  do 
support  a  prevalence  of  vegetation 
typically  adapted  for  life  in  saturated 
soil  conditions.  Wetlands  generally, 
included  playa  lakes,  swamps,  marshes, 
bogs,  and  similar  areas  such  as  sloughs, 
prairie  potholes,  wet  meadows,  prairie 
river  overflows,  mudflats,  and  natural 
ponds);  provided  that  waste  treatment 
systems  (other  than  cooling  ponds 
meeting  the  criteria  of  this  paragraph) 
are  not  waters  of  the  United  States. 

[Comment]  For  purposes  of  clarity  the  term 
“waters  of  the  United  States”  is  primarily 
used  throughout  the  regulations  rather  than 
“navigable  waters”) 

(u)  “New  discharger”  means  any 
building,  strutiu^,  facility  or  installation: 
(1)  which  on  October  18. 1972,  has  never 
discharged  pollutants;  (2)  which  has 
never  received  a  Anally  effective  NPDES 
permit;  (3)  fi*om  which  there  is  or  may  be 
a  new  or  additional  discharge  of 
pollutants;  and  (4)  which  does  not  fall 
within  the  deflnition  of  “new  sourcdT” 

(v)  “New  source”  means  any  building, 
structure,  facility  or  installation  from 
which  there  is  or  may  be  a  discharge  of 
pollutants  the  contruction  of  which 
commences: 

(1)  After  promulgation  of  standards  of 
performance  under  section  306  of  the 
Act  which  are  applicable  to  such  source; 
or 

(2)  After  proposal  of  standards  of 
performance  under  section  306  which 
are  applicable  to  such  source,  but  only  if 
the  standards  are  promulgated  within 
120  days  of  their  proposal 

{Comment  See  i  122.47  for  the  criteria  and 
standards  to  be  used  in  determining  whether 
a  source  has  commenced  construction  within 
the  meaning  of  this  definition,  for  the  types  of 
construction  activities  whidi  result  in  new 
sources  mr  new  dischargers,  and  for  the  effect 
of  a  new  source  detenninatiim.] 
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(w)  "Permit”  means  any  permit  issued 
by  EPA  under  the  authority  of  section 
402  of  the  Act  or  by  an  approved  State 
under  the  authority  of  State  law, 
controlling  the  discharge  of  pollutants 
into  the  waters  of  the  United  States. 

{Comment  Approved  States  are  not  required 
to  use  the  EPA  standard  permit  form. 

However,  State  permit  forms  are  reviewed 
and  approved  at  the  time  of  NPDES  program 
approval.  See  S  123.3(a)(5).] 

(x)  “Person"  means  an  individual, 
corporation,  partnership,  association. 
Federal  agency.  State,  municipality, 
commission,  or  political  subdivision  of  a 
State  or  any  interstate  body. 

(y)  “Point  source”  means  any 
discernible,  conhned  and  discrete 
conveyance,  including  but  not  limited  to 
any  pipe,  ditch,  channel,  tiumel,  conduit, 
well,  discrete  fissure,  container,  rolling 
stock,  concentrated  animal  feeding 
operation,  vessel  or  other  floating  craft, 
from  which  pollutants  are  or  may  be 
discharged.  This  term  does  not  include 
return  flows  from  irrigated  agriculture. 

(z)  “Pollutant"  means  dredged  spoil, 
solid  waste,  incinerator  residue,  filter 
backwash,  sewage,  garbage,  sewage 
sludge,  munitions,  chemical  wastes, 
biological  materials,  radioactive 
materials,  heat,  wrecked  or  discarded 
equipment,  rock,  sand,  cellar  dirt,  and 
industrial,  municipal,  and  agricultiu'al 
waste  discharged  into  water.  It  does  not 
mean: 

(1)  Sewage  fix)m  vessels  or 

(2)  Water,  gas,  or  other  material  which 
is  injected  into  a  well  to  facilitate 
production  of  oil  or  gas,  or  water 
derived  in  association  with  oil  or  gas 
production  and  disposed  of  in  a  well,  if 
the  well  used  either  to  facilitate 
production  or  for  disposal  purposes  is 
approved  by  authority  of  the  State  in 
which  the  well  is  located,  and  if  such 
State  determines  that  such  injection  or 
disposal  will  not  result  in  the 
degradation  or  ground  or  surface  water 
resources. 

{Comment  The  legislative  history  of  the  Act 
reflects  that  “radioactive  materials”  as 
included  within  the  definition  of  “pollutant” 
in  section  502  of  the  Act  means  only 
radioactive  materials  which  are  not 
encompassed  in  the  definition  of  source,  by¬ 
product  or  special  nuclear  materials  as 
defined  by  the  Atomic  Energy  Act  of  1954,  as 
amended,  and  regulated  under  the  Atomic 
Energy  Act  Examples  of  radioactive 
materials  not  covered  by  the  Atomic  Energy 
Act  and,  therefore,  included  within  the  term 
“pollutant”  are  radium  and  accelerator 
produced  isotopes.  See  Train  v.  Colorado 
Public  Interest  Research  Croup,  Inc„  426  U.S. 
1  (1976).] 

(aa)  “Process  waste  water”  means 
any  water  which,  during  manufacturing 


or  processing,  comes  into  direct  contact 
widi  or  results  fix)m  the  production  or 
use  of  any  raw  material,  intermediate 
product,  finished^roduct,  byproduct,  or 
waste  product. 

(bb)  “Publicly  owned  treatment 
works”  (“POTW")  means  a  treatment 
works  as  defined  in  section  212  of  the 
Act  which  is  owned  by  a  State  or 
municipality,  excluding  any  sewers  or 
other  conveyances  not  leading  to  a 
facility  providing  treatment 

(cc)  “Regional  Administrator”  means 
the  Regional  Administrator  of  the 
appropriate  Regional  Office  of  the 
Enviromental  Protection  Agency  or  the 
delegated  representative  of  the  Regional 
Administrator. 

(dd)  “Schedule  of  compliance”  means 
a  schedule  of  remedial  measures 
including  an  enforceable  sequence  of 
interim  requirements  (e.g.,  actions, 
operations,  or  milestone  events]  leading 
to  compliance  with  applicable  standards 
or  limitations  or  other  permit 
requirements.  Unless  otherwise 
provided  in  these  regulations,  each 
schedule  shall  culminate  in  a  specific 
requirement  to  achieve  expeditious  final 
compliance  with  all  applicable 
standards  and  limitations. 

(ee)  “Secretary”  means  the  Secretary 
of  the  Army,  acting  through  the  Chief  of 
Engineers. 

(ff)  “Sewage  from  vessels”  means 
human  body  wastes  and  the  wastes 
from  toilets  and  other  receptacles 
intended  to  receive  or  retain  body 
wastes  that  are  discharged  from  vessels 
and  regulated  under  section  312  of  the 
Act,  except  that  with  respect  to 
commercial  vessels  on  the  Great  Lakes 
this  term  includes  graywater.  For  the 
purposes  of  this  definition,  “graywater” 
means  galley,  bath,  and  shower  water. 

(gg)  “Sewage  sludge”  means  the 
solids,  residues,  and  precipitate 
separated  from  or  created  in  sewage  by 
the  unit  processes  of  a  publicly  owned 
treatment  works.  “Sewage”  as  used  in 
this  definition  means  any  wastes, 
including  wastes  from  humans, 
households,  commercial  establishments, 
industries,  and  storm  water  runoff,  that 
are  discharged  to  or  otherwise  enter  a 
publicly  owned  treatment  works. 

(hh)  “State”  means  a  State,  the 
District  of  Columbia,  the 
Commonwealth  of  Puerto  Rico,  the 
Virgin  Islands,  Guam,  American  Samoa, 
or  Ae  Trust  Territory  of  the  Pacific 
Islands. 

(ii)  “State  Director”  means  the  chief 
administrative  officer  of  a  State  water 
pollution  control  agency  or  interstate 
agency  approved  by  EPA  to  administer 
the  program,  or  the  delegated 

representative  of  the  State  Director.  If 


responsibility  for  water  pollution  control 
and  enforcement  is  divided  within  a 
State  agency  or  among  two  or  more 
State  or  interstate  agencies,  “State 
Director”  means  the  administrative 
officer  authorized  to  perform  the 
particular  procedure  or  function  to 
which  reference  is  made. 

(jj)  “Variance”  means  any  mechanism 
or  provision  under  sections  ^  or  316  of 
the  Act  and  Part  125,  or  in  the  applicable 
effluent  limitation  guidelines  which 
allow  modification  to  or  waivers  of  the 
effluent  limitation  requirements  of  the 
Act.  This  includes  provisions  which 
allow  the  establislment  of  alternative 
limitations  based  on  fundamentally 
different  factors  and  sections  301(c),. 
301(g),  301(h),  and  316(a)  of  the  Act, 
where  appropriate. 

(kk)  “Waters  of  the  United  States” 
means  “navigable  waters.” 

S  122.4  Exclusions. 

(a)  The  following  discharges  do  not 
require  an  NPDES  permit: 

(1)  Any  discharge  of  sewage  from 
vessels,  effluent  ^m  properly 
functioning  marine  engines,  laundry, 
shower,  and  galley  sink  wastes,  or  any 
other  dischaige  incidental  to  the  normal 
operation  of  a  vessel.  This  exclusion 
does  not  apply  to  rubbish,  trash, 
garbage,  or  oAer  such  materials 
discharged  overboard;  nor  to  other 
discharges  when  the  vessel  is  operating 
in  a  capacity  other  than  as  a  means  of 
transportation  such  as  when  a  vessel  is 
being  used  as  an  energy  or  mining*' 
facility,  a  storage  facility,  or  a  seafood 
processing  facility,  or  is  secured  to  the 
bed  of  the  ocean,  contiguous  zone,  or 
waters  of  the  United  States  for  the 
purpose  of  mineral  or  oil  exploration  or 
development; 

(2)  Discharges  of  dredged  or  fill 
material  into  waters  of  the  United  States 
and  regulated  under  section  404  of  the 
Act. 

(3)  The  introduction  of  sewage, 
industrial  wastes  or  other  pollutants  into 
publicly  owned  treatment  works  by 
indirect  dischargers. 

{Comment  This  exclusion  applies  only  to  the 
actual  introduction  of  pollutants  into  publicly 
owned  treatment  woriis.  IHans  or  agreement 
to  switch  to  this  method  of  disposal  in  the 
future  do  not  relieve  dischargers  of  the 
obligation  to  apply  for  and  receive  permits 
until  all  disdiaTges  of  pollutants  to  waters  of 
the  United  States  are  actually  eliminated.  All 
applicable  pretreatment  standards 
promulgate  under  section  307(b)  of  the  Act 
must  also  be  complied  with,  and  may  be 
included  in  the  permit  to  the  publicly  owned 
treatment  works.  This  exclusion  does  not 
apply  to  the  introduction  of  pollutants  to 
privately  owned  treatment  works  or  to  other 
dischar^  through  pipes,  sewers,  or  odier 
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conveyances  owned  by  a  State,  municipality, 
or  other  party  not  leading  to  treatment  woriu. 
See  Sl22.3(k)]. 

(4)  Any  introduction  of  pollutants 
from  agricultural  and  silvicultural 
activities,  including  runoff  from 
orchards,  cultivated  crops,  pastures, 
range  lands,  and  forest  lands,  except 
that  this  exclusion  shall  not  apply  to: 

(i)  Discharges  frtim  concentrated 
animal  feeding  operations  as  defined  in 
1122.4^ 

(ii)  Discharges  from  concentrated 
aquatic  animal  production  facilities  as 
defined  in  $  122.43; 

(iii)  Discharges  to  aquaculture  projects 
as  defined  in  $  122.44;  and 

(iv)  Discharges  6t)m  silvicultural  point 
sources  as  defrned  in  §  122.46. 

(b)  The  exemption  of  a  discharge  from 
NPDES  requirements  in  paragraph  (a)  of 
this  section  does  not  preclude  State 
regulation  of  the  exempted  discharge 
under  State  authority,  in  accordance 
with  section  510  of  the  Act 

§  122.5  Signatories. 

(a)  All  permit  applications  shall  be 
signed  as  follows: 

(1)  For  a  corporation,  by  a  principal 
executive  officer  of  at  least  the  level  of 
vice  president; 

(2)  For  a  partnership  or  sole 
proprietorship,  by  a  general  partner  or 
the  proprietor,  respectively;  or 

(3)  For  a  muncipality.  State,  Federal, 
or  other  public  facility,  by  either  a 
principal  executive  officer  or  ranking 
elected  official. 

(b)  All  other  reports  or  requests  for 
information  required  by  the  permit 
issuing  authority  shall  be  signed  by  a 
person  designated  in  paragraph  (a)  or  a 
duly  authorized  representative  of  such 
person,  if: 

(1)  The  representative  so  authorized  is 
responsible  for  the  overall  operation  of 
the  facility  frtim  which  the  discharge 
originates,  e.g.,  a  plant  manager, 
superintendent  or  person  of  equivalent 
responsibity; 

(2)  The  authorization  is  made  in 
writing  by  the  person  designated  under 
paragraph  (a);  and 

(3)  The  written  authorization  is 
submitted  to  the  Director. 

(c)  Any  changes  in  the  written 
authorization  submitted  to  the 
permitting  authority  under  paragraph  (b) 
which  occur  after  the  issuance  of  a 
permit  shall  be  reported  to  the 
permitting  authority  by  submitting  a 
copy  of  a  new  written  authorization 
wUch  meets  the  requirements  of 
paragraph  (b)  (1)  and  (2). 

(d)  Any  person  signing  any  document 
under  paragraph  (a)  or  shall  make 
the  following  certification:  "I  certify 


under  penalty  of  law  that  I  have 
personally  examined  and  am  familiar 
with  the  information  submitted  in  the 
attached  document;  and  based  on  my 
inquiry  of  those  individuals  immediately 
responsible  for  obtaining  the 
information,  I  believe  the  submitted 
information  is  true,  accurate  and 
complete.  I  am  aware  that  there  are 
significant  penalties  for  submitting  false 
information,  including  the  possibility  of 
fine  and  imprisonment." 

[Comment  The  permit  application  will  be 
revised  to  incorporate  this  statement.  Where 
a  permit  program  document  does  not  contain 
the  statement,  the  certification  must 
accompany  the  appropriate  dociunent] 

(e)  This  section  is  applicable  to 
approved  States  (see  $  123,12).  States 
may  adopt  language  which  is  equivalent 
to,  but  not  identical  to,  the  certification 
statement  in  paragraph  (d),  if  such 
equivalent  language  is  approved  by  the 
Regional  Administrator. 

Subpart  B— NPDES  PermR  Application 
and  Issuance 

S  122.10  Application  for  a  permit 

(a)  Any  person  who  discharges  or 
proposes  to  discharge  pollutants,  except 
persons  covered  by  general  permits 
under  S  122:48  or  excluded  under 

§  122.4,  shall  complete,  sign,  and  submit 
an  application  (which  includes  a  BMP 
program  if  necessary  under  §  125.102)  to 
the  Director  in  accordance  with  Part  124, 
Subpart  B. 

(b)  Persons  currently  discharging  who 
have: 

(1)  Existing  permits  shall  submit  a 
new  application  under  paragraph  (c)  of 
this  section  where  facility  expansions, 
production  increases,  or  process 
modifications  will: 

(1)  Result  in  new  or  substantially 
increased  discharges  of  pollutants  or  a 
change  in  the  nature  of  the  discharge  of 
pollutants,  or 

(ii)  Violate  the  terms  and  conditions  of 
the  existing  permit 

(2)  Expiring  pemlits  shall  submit  new 
applications  at  least  180  days  before  the 
expiration  date  of  the  existing  permit 
unless  permission  for  a  later  date  has 
been  granted  by  the  Director. 

(c)  A  person  proposing  a  new 
discharge  shall  submit  an  application  at 
least  180  days  before  the  date  on  which 
the  discharge  is  to  conunence,  unless 
permission  for  a  later  date  has  been 
granted  by  the  Regional  Administrator. 

[Comment  Persons  proposing  a  new 
discharge  are  encouraged  to  submit  their 
applications  well  in  advance  of  the  180  day 
requirement  to  avoid  delay.  In  addition, 
information  required  by  i  124.12(b)(1)  must 
be  submitted  before  on-site  construction. 


which  normally  will  commence  long  before 
the  permit  application  is  required.) 

$122.11  Permit  issuance;  effect  of  pennit 

(a)  The  receipt  of  a  complete 
application  by  the  Director  initiates  the 
permit  issuance  process  described  in 
Part  124. 

(b)  Following  the  permit  issuance 
process  the  Director  may  issue  or  deny  a 
finally  efiective  permit.  Where  EPA  is 
the  permitting  authority,  EPA  action 
shaU  not  be  final  for  the  purpose  of 
judicial  review  under  section  509(b)  of 
the  Act  until  this  issuance  or  denial  has 
taken  place.  (See  $  124.61). 

(c)  Compliance  with  a  permit  during 
its  term  constitutes  compliance,  for 
purposes  of  sections  309  and  505,  with 
applicable  standards  and  limitations  of 
the  Act,  except  for  any  standard 
imposed  under  section  307  for  a  toxic 
pollutant  injurious  to  human  health. 
However,  a  permit  may  be  modified, 
revoked  and  reissued,  or  terminated 
during  its  term  for  cause  as  described  in 
$  122.31. 

(d)  The  issuance  of  a  permit  does  not: 

-  (1)  Convey  any  property  rights  of  any 
sort  or  any  exclusive  privileges; 

(2)  Authorize  any  injury  to  private 
property  or  invasion  of  other  private 
rights,  or  any  infringement  of  Federal, 
State,  or  local  laws  or  regulations;  or 

(3)  Preempt  any  duty  to  obtain  State 
or  local  assent  required  by  law  for  the 
discharge. 

$122.12  Duration  of  permits  and 
continuation  of  expiring  permita; 
transferability  of  permits. 

(a)  Duration  of  Permits.  All  permits 
shall  be  issued  for  fixed  terms  not  to 
exceed  five  years.  Permits  of  less  than 
five  years  duration  may  be  issued  in 
appropriate  circumstances  (see 
paragraph  (c)).  Permits  may  be  modified, 
revoked  and  reissued,  or  terminated  as 
specified  in  Subpart  D.  Except  for  the 
continuation  provisions  of  paragraph  (b) 
for  expiring  permits,  the  term  of  a  permit 
shall  not  be  extended  beyond  five  years 
from  its  original  date  of  effectiveness  by 
modification,  extension  or  other  means. 

(b)  Continuation  of  expiring  permits. 
(1)  Where  EPA  is  the  permit  issuing 
authority,  the  terms  and  conditions  of  an 
expired  permit  are  automatically 
continued  under  5  U.S.C.  $  558(c) 
pending  issuance  of  a  new  per^t  if: 

(i)  The  permittee  has  submitted  a 
timely  and  sufficient  application  for  a 

*  new  permit  under  $  122.10(a):  and 

(ii)  The  Regional  Administrator  is 
unable,  throu^  no  fault  of  the  permittee, 
to  issue  a  new  permit  before  the 
expiration  date  of  the  previous  permit 
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(e.g..  where  it  is  impracticable  due  to 
time  and/or  resource  constraints). 

(2)  Permits  continued  under  paragraph 

(b)(1)  remain  fully  effective  and 
erijforceable  against  the  discharger. 

(3)  Where  the  permittee  is  not  in 
compliance  with  the  terms  and 
conditions  of  the  expiring  permit: 

(i)  The  permit  may  be  continued  under 
this  section  pending  a  final 
determination  by  the  Regional 
Administrator  on  the  application  for  a 
new  permit  and  enforcement  action  may 
be  taken  based  upon  the  continued 
permit:  or 

(ii)  The  Regional  Administrator  may 
make  a  determination  to  deny  the 
application  for  a  new  permit  in 
accordance  with  the  procedures 
specified  in  Part  124.  The  discharger 
would  then  be  subject  to  enforcement 
action  for  discharging  without  a  permit 

(4)  States  authorized  to  administer  the 
NPDES  may  continue  permits  in  a 
similar  manner  if  so  authorized  by  State 
law.  However,  a  permit  is  not  continued 
under  Federal  law  where  EPA  originally 
issued  the  permit  but  the  State  is  the 
permitting  authority  at  the  time  the 
permit  expired.  In  such  case,  the 
discharger  is  discharging  without  a 
permit  from  the  time  the  EPA-issued 
permit  expires  to  the  time  that  the  State- 
issued  permit  is  effective. 

(c)  No  permit  issued  to  a  discharger 
witl^  an  industrial  category  listed  in 
Appendix  A  of  this  Part  prior  to  the 
applicable  permit  expiration  date  listed 
in  Appendix  A,  may  be  issued  to  expire 
after  that  date,  unless: 

(1)  The  permit  incorporates  effluent 
limitations  and  standards  applicable  to 
the  discharger  which  are  promulgated  or 
approved  under  sections  301(b)(2)(C) 
and  (D),  304(b)(2),  and  307(a)(2)  of  the 
Act  or 

[ComwenL'  EPA  is  presently  reviewing  and 
revising  effluent  limitations  guidelines  for 
industries  listed  in  Appendix  A.  In  some 
cases,  EPA  may  approve  existing  guidelines 
or  choose  not  to  develop  new  guidelines.  If 
EPA  decides  not  to  develop  new  effluent 
guidelines,  it  will  publish  notice  in  the 
Federal  Register  as  to  that  decision.  Such  a 
Federal  Register  notice  would  mean,  in 
effect  that  the  guidelines  are  "approved”  for 
the  purpose  of  this  regulation.) 

(2)  The  permit  incorporates: 

(i)  The  “reopener  clause"  required  by 
§  122.15(b)(1);  and 

(ii)  Effluent  limitations  to  meet  the 
requirements  of  sections  301(b)(2)  (A), 
(C),  (D),(E)and  (F)  of  the  Act 

[Comments:  (1)  NPDES  States  are  urged  to 
issue  short  term  permits  expiring  on  or  before 
the  dates  listed  in  Appendix  A  This  will 
ensure  that  all  appropriate  provisions  of  the 
Act  including  compliance  with  the  effluent 


limitations  by  the  statutory  deadlines,  are 
met  in  permits  issued  after  the  promulgation 
of  effluent  guidelines  under  sections  301(b)(2) 
(C)  and  (D),  304(b)(2),  and  307(a)(2).  Even  if 
States  issue  long  term  permits  with  later 
expiration  dates  (in  accordance  with 
paragraph  (c)(2)),  dischargers  are  legally 
required  to  meet  all  applicable  statutory 
deadlines  and  requirements,  including 
compliance  with  any  promulgated  EPA 
effluent  guidelines  deHning  “best 
conventional  pollutant  control  technology” 
(BCT)  and  “best  available  control  technology 
economically  achieveable”  (BAT). 

(2)  A  determination  that  a  particular 
discharger  falls  within  a  given  industrial 
category  for  purposes  of  setting  a  permit 
expiration  date  under  paragraph  (c)  is  not  - 
conclusive  as  to  the  discharger's  inclusion  in 
that  industrial  category  for  any  other 
propose,  and  does  not  prejudice  any  rights  to 
challenge  or  change  that  inclusion  at  the  time 
a  new  permit  based  on  that  determination  is 
formulated.] 

(d)  Transferability  of  permits.  A 
permit  may  be  transferred  to  another 
person  by  a  permittee  if: 

(1)  The  permittee  notifies  the  Director 
of  the  proposed  transfer; 

(2)  A  written  agreement  containing  a 
specific  date  for  transfer  of  permit 
responsibility  and  coverage  between  the 
current  and  new  permittees  (including 
acknowledgement  that  the  existing 
permittee  is  liable  for  violations  up  to 
that  date,  and  that  the  new  permittee  is 
liable  for  violations  from  that  date  on)  is 
submitted  to  the  Director;  and 

(3)  The  Director  within  30  days  does 
not  notify  the  ciurent  permittee  and  the 
new  permittee  of  his  or  her  intent  to 
modify,  revoke  and  reissue,  or  terminate 
the  permit  and  to  require  that  a  new 
application  be  filed  rather  than  agreeing 
to  the  transfer  of  the  permit. 

[Comment  A  new  application  could  be 
required  under  this  paragraph  where  the 
change  of  ownership  is  accompanied  by  a 
change  or  proposed  change  in  process  or 
wastewater  characteristics  or  a  change  or 
potential  change  in  any  circumstances  that 
the  permitting  authority  believes  will  affect 
the  conditions  or  restrictions  in  the  permit] 

s  122.13  Prohibitl^s. 

No  permit  shall  be  issued  in  the 
following  circumstances: 

(a)  Where  the  terms  or  conditions  of 
the  permit  do  not  comply  with  the 
applicable  guidelines  or  reqtiirements  of 
the  Act  or  regulations. 

(b)  Where  the  applicant  is  required  to 
obtain  a  State  or  other  appropriate 
certification  under  section  401  of  the  Act 
and  Part  124,  Subpart  C,  and  that 
certification  has  not  been  obtained  or 
been  waived. 

(c)  By  the  State  Director  where  the 
Regional  Administrator  has  objected  to 
issuance  of  the  permit  under^  123.23. 


(d)  Where  the  imposition  of  conditions 
cannot  ensure  compliance  with  the 
applicable  water  quality  requirements  of 
all  affected  States  as  required  by  section 
401(a)(2)  of  the  Act 

(e)  Where,  in  the  judgment  of  the 
Secretary,  anchorage  and  navigation  in 
or  on  any  of  the  waters  of  the  United 
States  would  be  substantially  impaired 
by  the  discharge. 

(f)  For  the  discharge  of  any 
radiological,  chemical,  or  biological 
warfare  agent  or  high-level  radioactive 
waste. 

(g)  For  any  discharge  from  a  point 
source  inconsistent  with  a  plan  or  plan 
amendment  approved  under  section 
208(b)  of  the  Act 

(h)  For  any  discharge  to  the  territorial 
sea,  the  waters  of  the  contiguous  zone, 
or  the  oceans  in  the  following  - 
circumstances: 

(1)  Prior  to  the  promulgation  of  the 
guidelines  under  section  403(c)  of  the 
Act  unless  the  Director  determines 
permit  issuance  to  be  in  the  public 
interest  or 

(2)  After  promulgation  of  guidelines 
under  section  403(c)  of  the  Act  where 
insufficient  information  exists  to  make  a 
reasonable  judgment  as  to  whether  the 
discharge  complies  with  any  such 
guidelines. 

(i)  To  a  facility  which  is  a  new  source 
or  a  new  discharger,  if  the  discharge 
from  the  construction  or  operation  of  the 
facility  will: 

(1)  Cause  or  contribute  to  the  violation 
of  water  quality  standards  if  the  point  of 
discharge  is  located  in  a  segment  that 
was  an  effluent  limitation  segment  (as 
defined  in  40  CFR  $  130.2(o)(2))  prior  to 
the  introduction  of  the  discharge  frt)m 
the  new  source  or  new  discharger,  or 

(2)  Exceed  the  total  pollutant  load 
allocation  if  the  discharge  is  into  a 
water  quality  segment  as  defined  in  40 
CFR  §  130.2(o)(l). 

The  owner  or  operator  of  a  facility 
which  is  a  new  source  or  new  discharger 
into  a  water  quality  segment  must  also 
demonstrate,  at  the  time  of  applying  for 
a  permit  that  there  are  sufficient 
remaining  pollutant  load  allocations  to 
allow  the  discharge  and  that  the  facility 
is  entitled  to  these  allocations. 

S  122.14  Conditions  appiicabis  to  all 
permits. 

The  following  conditions  apply  to  all 
permits,  whether  issued  by  the  Regional 
Administrator  or  the  State  Director. 
They  shall  be  either  expressly 
incorporated  into  the  permit  or 
incorporated  by  reference. 

[Comment  If  not  incorporated  by  reference, 
the  inclusion  of  the  requirements  of  tiii» 
section  into  permits  may  require  some 
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wording  changes.  Where  this  is  the  case,  the 
permit  conditions  should  be  worded 
substantially  similar  to  the  requirements  of 
this  section,  and  should  be  of  equivalent 
force.] 

(a)  [Reserved] 

[CommenL-  This  paragraph  is  reserved 
pending  publication  of  a  revised  NPDES 
application  form.  When  a  proposed  revised 
application  form  is  available  this  paragraph 
will  be  reproposed  in  a  manner  consistent 
with  the  proposed  revised  form.  At  that  time 
EPA  will  outline  a  comprehensive  scheme  for 
the  relationship  between  the  data  required  in 
the  application  form,  monitoring 
requirements,  permit  conditions,  and  the 
pollutants  authorized  to  be  discharged  by  the 
permit  and  not  authorized  to  be  discharged 
by  the  permit  The  existing  NPDES 
application  forms  should  be  utilized  until  the 
reused  application  form  is  available,  except 
as  otherwise  provided  in  these  regulations. 
See  S  122.5.] 

(b)  All  discharges  shall  be  consistent 
with  the  terms  and  conditions  of  the 
permit. 

(c)  The  permit  may  be  modified, 
terminated  or  revoked  during  its  term 
for  cause  as  described  in  S  122.31. 

(d)  If  any  applicable  toxic  efiluent 
standard  or  prohibition  (including  any 
schedule  of  compliance  specified  in  such 
effluent  standard  or  prohibition)  is 
established  imder  section  307(a)  of  the 
Act  for  a  toxic  pollutant  and  that 
standard  or  prohibition  is  more  stringent 
than  any  limitation  upon  such  pollutant 
in  the  permit,  the  Director  shall  institute 
proceedings  under  these  regulations  to 
modify  or  revoke  and  reissue  the  permit 
to  coniform  to  the  toxic  effluent  standard 
or  prohibition. 

[Comment :  Efiluent  standards  or  prohibitions 
established  under  section  307(a)  for  toxic 
pollutants  injurious  to  human  health  are 
efiective  within  the  time  provided  in  the 
implementing  regulations,  even  absent  permit 
modification.) 

(e)  Any  permittee  who  knows  or  has 
reason  to  believe  that  any  activity  has 
occurred  or  will  occiur  which  would 
constitute  cause  for  modification  or 
revocation  and  reissuance  under 

§  122.31  must  report  its  plans,  or  such 
information,  to  the  Director  so  that  the 
Director  can  decide  whether  action  to 
modify  or  revoke  and  reissue  a  permit 
under  §  122.31  will  be  required.  The 
Director  may  then  require  submission  of 
a  new  application.  Submission  of  such 
application  does  not  relieve  the 
discharger  of  the  duty  to  comply  with 
the  existing  permit  until  it  is  modified  or 
reissued. 

(f)  The  permittee  shall  allow  the 
Director,  or  an  authorized 
representative,  upon  the  presentation  of 


credentials  and  such  other  documents  as 
may  be  required  by  law: 

(1)  To  enter  upon  the  permittee's 
premises  where  a  point  source  is  located 
or  where  any  records  must  be  kept 
under  the  terms  and  conditions  of  the 
permit: 

(2)  To  have  access  to  and  copy  at 
reasonable  times  any  records  Aat  must 
be  kept  under  the  terms  and  conditions 
of  the  permit; 

(3)  To  inspect  at  reasonable  times  any 
monitoring  equipment  or  method 
required  in  the  permit; 

(4)  To  inspect  at  reasonable  times  any 
collection,  treatment,  pollution 
management,  or  discharge  facilities 
required  under  the  permit;  and 

(5)  To  sample  at  reasonable  times  any 
discharge  of  pollutants. 

(g)  The  permittee  shall  at  all  times 
maintain  in  good  working  order  and 
operate  as  efficiently  as  possible  all 
facilities  and  systems  (and  related 
appurtenances)  for  collection  and 
treatment  whidi  are  installed  or  used  by 
the  permittee  for  water  pollution  control 
and  abatement  to  achieve  compliance 
with  the  terms  and  conditions  of  the 
permit  Proper  operation  and 
maintenance  includes  but  is  not  limited 
to  efiective  performance  based  on 
designed  facility  removals,  adequate 
funchng,  efiective  management 
adequate  operator  staffing  and  training, 
and  adequate  laboratory  and  process 
controls  including  appropriate  quality 
assurance  procedures. 

(h) (1)  If,  for  any  reason,  the  permittee 
does  not  comply  with  or  will  be  unable 
to  comply  with  any  maximum  daily  or 
average  weekly  discharge  limitations  or 
standards  specified  in  the  permit,  the 
permittee  shall,  at  a  minimum,  provide 
the  Director  with  the  following 
information  as  specified  in  paragraph 
(h)(2): 

(i)  A  description  of  the  discharge  and 
cause  of  noncompliance; 

(ii)  The  period  of  noncompliance, 
including  exact  dates  and  times  and/or 
the  anticipated  time  when  the  discharge 
will  return  to  compliance;  and 

(iii)  Steps  being  taken  to  reduce, 
eliminate,  and  prevent  recurrence  of  the 
noncomplying  discharge. 

(2)(i)  In  the  case  of  any  dischaige 
subject  to  any  applicable  toxic  pollutant 
effluent  standard  under  section  307(a), 
the  information  required  by  paragraph 
(1)  regarding  a  violation  of  such 
standard  shall  be  provided  within  24 
hours  fit)m  the  time  the  permittee 
becomes  aware  of  the  circumstances.  If 
this  information  is  provided  orally,  a 
written  submission  covering  these 
points  shall  be  provided  within  five 
days  of  the  time  the  permittee  becomes 


aware  of  the  circumstances  covered  by 
this  paragraph. 

(ii)  In  the  case  of  other  discharges 
which  could  constitute  a  threat  to 
human  health,  welfare,  or  the 
environment,  the  Director  may  require 
that  the  information  required  by 
paragraph  (1)  be  provided  within  24 
hours  or  five  days  fi^m  the  time  the 
permittee  becomes  aware  of  the 
circumstances.  Where  the  Director 
requires  24-hour  notice,  if  the 
information  is  provided  orally,  a  written 
submission  covering  these  points  must 
be  provided  within  five  days  of  the  time 
the  permittee  becomes  aware  of  the 
circumstances  covered  by  this 
paragraph. 

[Comment  Discharges  that  may  be  required 
to  be  reported  within  24  hours  under 
paragraph  (h)(2)(ii)  could  include  discharges 
containing  section  311  pollutants  or 
pollutants  which  could  cause  a  threat  to 
public  drinking  water  supplies.] 

(iii)  Where  a  permittee  orally  reports 
a  violation  within  24  hours  in 
accordance  with  paragraphs  (h)(2)  (i)  or 
(ii),  the  Director  may  waive,  on  a  case- 
by-case  basis,  the  requirement  that  a 
written  submission  be  provided  within 
five  days  of  the  time  the  permittee 
becomes  aware  of  the  violation. 

(iv)  In  all  other  cases  this  information 
shall  be  provided  in  the  DMR  in 
accordance  with  the  requirements  of 

i  122.22. 

(i)  The  permittee  shall  take  all 
reasonable  steps  to  minimize  any 
adverse  impact  to  waters  of  the  United 
States  resulting  from  noncompliance 
with  the  permit 

(I)  The  permittee,  in  order  to  maintain 
compliance  with  its  permit,  shall  control 
production  and  all  discharges  upon 
reduction,  loss,  or  failure  of  the 
treatment  facility  unitl  the  facility  is 
restored  or  an  alternative  method  of 
treatment  is  provided.  This  requirement 
applies  in  the  situation  where,  among 
other  things,  the  primary  source  of 
power  of  the  treatment  facility  is 
reduced,  lost,  or  fails. 

(k)  Bypass. 

(l)  Definitions. 

(i)  “Bypass"  means  the  intentional 
diversion  of  wastes  from  any  portion  of 
a  treatment  facility. 

(ii)  "Severe  property  damage”  means 
substantial  physical  damage  to  property, 
damage  to  the  treatment  facilities  which 
would  cause  them  to  become  inoperable, 
or  substantial  and  permanent  loss  of 
natural  resources  which  can  reasonably 
be  expected  to  occur  in  the  absence  of  a 
bypass.  Severe  property  damage  does 
not  mean  economic  loss  caused  by 
delays  in  production. 
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'  (2)  Conditions  necessary  for  bypass. 
Bypass  is  prohibited  unless  the 
foUo%ving  four  conditions  are  met: 

(i)  Bypass  is  unavoidable  to  prevent 
loss  of  Ufe,  personal  injury  or  severe 
property  damage: 

(ii)  There  are  no  feasible  alternatives 
to  bypass,  such  as  the  use  of  auxiliary 
treatment  facilities,  retention  of 
untreated  wastes,  or  maintenance 
during  normal  periods  of  equipment 
down-time; 

(iii)  The  permittee  submits  notice  of 
an  unanticipated  bypass  to  the  Director 
within  24  hours  of  becoming  aware  of 
the  bypass  (if  this  information  is 
provided  orally,  a  written  submission 
must  be  provided  within  five  days). 
Where  the  permittee  knows  or  should 
have  known  in  advance  of  the  need  for  a 
bypass,  this  prior  notification  shall  be 
submitted  for  approval  to  the  director,  if 
possible,  at  least  ten  days  before  the 
date  of  the  bypass; 

[Comment  Fully  efficient  operation  of 
treatment  systems  is  required  at  all  times. 
Although  this  generally  requires  the  use  of  all 
portions  of  an  existing  treatment  system,  in 
some  cases,  maintenance  necessary  to  ensure 
efficient  operation  may  require  bypassing 
portions  of  a  system,  l^ere  such  a  bypass 
will  not  cause  applicable  effluent  limitations 
or  standards  to  be  exceeded,  it  may  be  done 
without  notification  to  the  permitting 
authority.  Where,  however,  a  bypass  is 
undertaken  for  reasons  other  than  essential 
maintenance  or  where  a  bypass  would  cause 
effluent  limitations  or  standfuds  to  be 
exceeded,  it  may  be  undertaken  only  in 
accordance  with  the  provisions  of  this 
section.] 

(iv)  The  bypass  is  allowed  under 
conditions  determined  to  be  necessary 
by  the  Director  to  minimize  any  adverse 
ejects.  The  public  shall  be  notified  and 
given  an  opportunity  to  pomment  on 
bypass  incidents  of  significant  duration, 
to  the  extent  feasible. 

(3)  Prohibition  of  bypass.  The  Director 
may  prohibit  bypass  in  consideration  of 
the  adverse  efiect  of  the  proposed 
bypass  or  where  the  proposed  bypass 
does  not  meet  the  conditions  set  forth  in 
paragraphs  (k)(2)  (i)  and  (ii). 

[Comment  When  a  bypass  occurs,  the 
burden  is  on  the  discharger  to  demonstrate 
compliance  with  this  paragraph.  If  the  reason 
for  the  bypass  was  the  need  for  regular 
preventive  maintenance,  for  which  backup 
equipment  should  have  been  provided  by  the 
discharger,  in  accordance  with  paragraph 
(2)(ii).  the  bypass  will  not  be  allowed.  If  there 
is  any  doubt  as  to  the  necessity  of  the  bypass 
or  the  availability  of  methods  to  reduce  or 
eliminate  the  discharge,  appropriate 
enforcement  action  may  be  taken.] 

0)  Upset — (1)  Definition.  “Upset” 
means  an  exceptional  incident  in  which 
there  is  unintentional  and  temporary 


noncompliance  with  technology-based 
permit  effluent  limitations  berause  of 
factors  beyond  the  reasonable  control  of 
the  permittee.  An  upset  does  not  include 
noncdmpliance  to  the  extent  caused  by 
operational  error,  improperly  designed 
treatment  facilities,  inadequate 
treatment  facilities,  lack  of  preventive 
maintenance,  or  careless  or  improper 
operation. 

(2)  Effect  of  an  upset  An  upset  shall 
constitute  an  afiirmative  defense  to  an 
action  brought  for  noncompliance  with 
such  technology-based  permit  effluent 
limitations  if  l&e  requirements  of 
paragraph  (1)(3)  are  met. 

(3)  Conditions  necessary  for  a 
demonstration  of  upset  A  permittee 
who  wishes  to  establish  the  affirmative 
defense  of  upset  shall  demonstrate, 
throiigh  properly  signed, 
contemporaneous  operating  logs,  or 
other  relevant  evidence  that 

(i)  An  upset  occurred  and  that  the 
permittee  can  identify  the  specific 
cause(s)  of  the  upset; 

(ii)  The  permitted  facility  was  at  the 
time  being  operated  in  a  prudent  and 
workman-like  manner  and  in 
compliance  with  proper  operation  and 
maintenance  procedures: 

(iii)  The  permittee  submitted 
information  required  in  S  122.14(h)(1) 
within  24  hours  of  becoming  aware  of 
the  upset  (if  this  information  is  provided 
orally,  a  written  submission  must  be 
provided  within  five  days),  and 

(iv)  The  permittee  complied  with  any 
remedial  measures  required  under  ^ 

8  122.14(i). 

(4)  Burden  of  proof  In  any 
enforcement  proceeding  the  permittee 
seeking  to  establish  the  occurrence  of  an 
upset  shall  have  the  burden  of  proof. 

[Comments:  (1)  Upset  is  only  available  for 
permit  limits  whi^  are  based  on  technolc^. 
It  is  not  available  for  non-technology-based 
requirements  such  as  water  quality 
standards.  State  laws,  or  health  or 
environmentally  based  toxic  pollutant 
effluent  standards.  (2)  Althou^  in  the  usual 
exercise  of  prosecutorial  discretion.  Agency 
enforcement  personnel  should  review  any 
claims  that  noncompliance  was  caused  by  an 
upset,  no  determination  made  in  the  course  of 
the  review  constitutes  final  Agency  action 
subject  to  judicial  review.  Permittees  will 
have  the  opportimity  for  a  judicial 
_  determination  on  any  claim  of  upset  only  in 
an  enforcement  action  brought  for 
noncompliance  with  technology-based  permit 
effluent  limitations.] 

8  122.15  ApplicabI*  Itmltation*,  standards, 
prohibitions,  and  conditions. 

Each  NPDES  permit  shall  provide  for 
and  ensure  compliance  with  all 
applicable  requirements  of  the  Act  and 
relations  promulgated  under  the  Act 


For  the  purposes  of  this  section,  an 
applicable  requirement  is  a  statutory  or 
re^atory  requirement  which  takes 
efiect  prior  to  final  administrative 
deposition  of  a  permit  issued  by  a  State 
wid  an  approved  NPDES  program,  or,  in 
the  case  of  a  permit  issued  by  EPA, 
which  takes  efiect  prior  to  the  issuance 
of  the  permit  except  as  provided  in 
8  124.86(c).  Permits  shaU  ensure 
compliance  with  the  following  as 
applicable: 

(a)  Effluent  limitations  and  standards 
imder  sections  301,  302,  303,  304,  307, 

318,  and  405  of  the  Act,  including  any 
interim  final  limitations  and  standaids. 

(b)  For  a  discharger  within  any 
industrial  category  listed  in  Appendix  A, 
requirements  under  section  307(a)(2)  of 
the  Act,  as  follows: 

(1)  Prior  to  the  applicable  permit 
expiration  date  listed  in  Appendix  A, 

(i)  If  applicable  standards  or 
limitations  have  not  yet  been  issued: 

(A)  Hie  permit  shall  include 
conditions  stating  that,  if  an  applicable 
standard  or  limitation  is  issued  or 
approved  under  sections  301(b)(2)  (C) 
and  (D),  304(b)(2)  and  307(a)(2)  and  such 
effluent  standard  or  limitation  is  more 
stringent  than  any  effluent  limitation  in 
the  permit  or  controls  a  pollutant  not 
limited  in  the  permit,  the  permit  shall  be 
promptly  modified  or,  alternatively, 
revoked  and  reissued  in  accordance 
with  such  effluent  standard  or  limitation 
and  any  other  requirements  of  the  Act 
then  applicable. 

[Comment  The  following  language  is  an 
acceptable  permit  condition  for  purposes 
of  this  section: 

“This  permit  shall  be  modified,  or 
alternatively,  revoked  and  reissued,  to 
comply  with  any  applicable  standard  or 
limitation  promulgated  or  approved  under 
sections  3(n(b)(2)  (C)  and  (D),  304(b)(2),  and 
307(a)(2)  of  the  Clean  Water  Act  if  Ihe 
effluent  standard  or  limitation  so  issued  or 
approved: 

(i)  Contains  different  conditions  or  is 
otherwise  more  stringent  than  any  effluent 
limitation  in  the  permit  or 

(ii)  Controls  any  pollutant  not  limited  in  the 
permit 

The  permit  as  modified  ofreissued  under 
this  paragraph  shall  also  contain  any  other 
requirements  of  the  Act  then  applicable."] 

(B)  The  Director  shall  promptly 
modify,  or  alternatively  revoke  and 
reissue,  the  permit  to  incorporate  an 
applicable  standard  or  limitation  under 
sections  301(b)(2)  (C)  and  (D),  304(b)(2), 
and  307(a)(2)  is  issued  or  approved  if 
such  effluent  standard  or  limitation  is 
more  stringent  than  any  effluent 
limitation  in  the  permit,  or  controls  a 
pollutant  not  limited  in  the  permit 

[Comment  The  requirements  of  this  section 
are  intended  to  assure  compliance  with  the 


Federal  Register  /  VoL  44.  No.  Ill  /  TTinrsday.  June  7.  1979  /  Rules  and  Regulations  '  82907 


1984  statutory  deadline  for  the  achievement 
of  best  available  technology  economically 
achievable  for  poUutanta  now  listed  under 
section  307(aXl)  of  the  Act  When  a  permit  is 
modified  or  revoked  and  reissued  pursuant  to 
stdiparagraph  ^),  addittonal  limitations  may 
be  included  in  the  permit  to  assure 
achievement  of  applicable  statutory 
requirements  (e.g.,  best  conventional 
poUutant  control  technology  for 
"conventtonaT  pollutants  mul  best  available 
technology  economically  adiievable  for  **000* 
conventional''  poUutants)  by  appropriate 
statutory  deadlines.] 

(ii)  If  applicable  standards  or 
lin^tations  have  been  issued,  the  permit 
shall  include  those  standards  or 
limitations. 

(2)  Any  permit  issued  after  the 
applicable  permit  expiration  date  listed 
in  Appendix  A,  shall  include  effluent 
limitations  and  a  compliance  schedule 
to  meet  the  requirements  of  sections 
301(bK2)  (A).  (Q,  (D),  (E),  and  (F)  of  the 
Act  whether  or  not  applicable  effluent 
limitations  guidelines  ^ve  been 
promulgated  or  approved.  Such  permits 
need  not  incorporate  the  clause  required 
by  paragraph  (bKl)(iHA)  of  this  section. 

(c)  Standards  of  performance  for  new 
sources  under  section  306  of  the  Act 
including  any  promulgated  interim  final 
effluent  limitations  and  standards. 

(d)  If  file  permit  is  for  a  discharge 
from  a  publicly  owned  treatment  works, 
a  condition  requiring  the  permittee  to: 

(1)  Provide  adequate  notice  to  the 
Director  of  the  following: 

(1)  Any  new  introduction  of  pollutants 
into  that  POTW  from  an  indirect  . 
discharger  which  would  be  subject  to 
sections  301  or  306  of  the  Act  if  it  were 
directly  discharging  those  pollutants; 
and 

(ii)  Any  substantial  change  in  die 
volume  or  character  of  pollutants  being 
introduced  into  that  POTW  by  a  source 
introducing  pollutants  into  the  POTW  at 
the  time  of  issuance  of  the  permit 

{Comment  For  purposes  of  this  paragraidi, 
adequate  notice  sh^  inbude  information  on 
(1)  the  quality  and  quantity  effluent  to  be 
introdu^  into  snc^  POTW  and  (2)  any 
anticipated  impact  of  such  diange  in  the 
quantity  or  quality  of  effluent  to  be 
discharged  ^m  such  POTW.J 

(2)  Jdentify,  in  terms  of  diaracter  and 
volume  of  pollutants,  any  significant 
indirect  dischargers  into  the  POTW 
subject  to  pretreatment  standards  under 
section  30^)  of  the  Act  and  40  CFR 
Part  403. 

(3)  Establish  a  local  program  when 
reqtiired  by  and  in  accordance  with  40 
CFR  Part  403  to  assure  compliance  witii 
pretreatment  standards  to  the  extent 
applicable  imder  section  307(b),  The 
lo(^  program  shall  be  iiKxnporated  into 


the  permit  as  described  in  40  CFR  Part 
403. 

(4)  Reqtdre  any  faufirect  disdiarger  to 
such  POTW  to  comply  with  the 
reporting  requirements  of  sections 
204(b),  307,  and  306  of  the  Act  including 
any  requirements  established  under  40 
CFR  Part  403. 

(e)  Any  conditions  imposed  in  grants 
made  by  the  Administrator  to  POTWs 
under  sections  201  and  204  of  the  Act 
which  are  reasonably  necessary  for  die 
achievement  of  effluent  limitations 
under  section  301  of  die  Act 

[Comment  Among  other  things,  this 
paragraph  contemplates  permit  conditions 
embodying  measures  to  protect  die  POTW 
against  overloading  and  sdiedules  of 
compliance  vdiich  are  consistent  With,  and 
determined  from,  construction  grant  award 
dates.) 

(f)  Any  requirements  in  addition  to  or 
more  stringent  than  promulgated 
effluent  notations  Adelines  or 
standards  under  sections  301, 304, 306, 
307, 318  and  405  ^ere  necessary  to: 

(1)  Achieve  water  quality  standards 
established  under  section  303  of  the  Act; 

(2)  Attain  or  maintain  a  specified 
water  quality  through  water  quality 
related  effluent  limits  established  under 
section  302  of  the  Act; 

(3)  Conform  to  the  conditions  of  a 
State  certification  under  section  401  of 
the  Act  where  EPA  is  the  permit  issuing 
authority; 

(4)  Conform  to  applicable  water 
quality  requirements  under  section 
401(a)(2)  of  the  Act  when  the  discharge 
affects  a  State  other  than  the  certifying 
State; 

(5)  Incorporate  any  more  stringent 
liMtations,  treatment  standards  or 
schedules  of  compliance  requirements 
established  under  Federal  or  State  law 
or  regulations  in  accordance  with 
section  301(b)(1)(C)  of  the  Act; 

(6)  Ensure  consistency  with  the 
requirements  of  a  Water  Quality 
Management  plan  approved  by  EPA 
under  section  208(b)  of  the  Act; 

(7)  Incorporate  section  403(c]  criteria 
under  Part  125  Subpart  M  for  ocean 
discharges; 

(8)  Incorporate  alternative  effluent 
lin^tations  or  standards  where 
warranted  by  'fundamentally  different 
factors,**  under  Part  125  Subpart  D; 

(9)  Incorporate  other  requirements,  or 
conations,  or  limitations  into  a  new 
source  permit  under  the  National 
Environmental  Policy  Act  42  U.S.C. 

S  $4321  et  seq.  and  section  511  of  the 
Act,  where  ^A  is  the  permit  issuing 
authority; 

(10)  Establish  on  a  case-by-case  basis 
technology-based  limitations  controlling 
a  pollutant  not  included  in  promulgated 


effluent  liraiiation  guidelines  or 
standards  in  aocor^teuMX  widi  |125J. 

(g)  Best  management  practices  to 
control  or  abate  die  dis^arge  of 
pollutants  where: 

(1)  Authorized  under  section  304(e)  of 
the  Act  for  the  control  of  toxic  and 
hazardous  pollutants  from  ancillary 
industrial  activities: 

(2)  Numeric  effluent  limitations  are 
infeasible;  or 

(3)  The  practices  are  reasonably 
necessary  to  achieve  effluent  limitations 
and  standards  or  to  carry  out  the 
purposes  of  the  Act 

[Comment  Examples  of  best  management 
practices  which  may  be  imposed  u^r  (g)(2) 
inchide:  a)  proper  operator  qualifications  erf 
treatment  facility  personnel  (see  Decision  of 
the  Gener^  Counsel  No.  19),  and  b)  sludge¬ 
handling  requirements  (see  Decision  of 
General  Counsel  No.  33).  Examples  of  best 
management  practices  which  may  be 
imposed  under  (g)(3)  include:  a)  coal  mining 
operation's  Aversion  of  water  from  an  active 
coal  mining  area  to  prevent  contact  between 
water  and  iron  pyrites  whidi  could  react  to 
form  sulfuric  add  and  wastewaters  with  low 
pH  values;  (b)  tiie  construction  of  sheds  over 
material  storage  piles  to  prevent  rainfall  from 
leaching  materials  from  tiiese  piles  and 
creating  a  source  of  pollution;  (c)  Atching  and 
Aversion  of  rainfall  runoff  for  treatment  prior 
to  discharge;  and  (d)  the  use  of  solid, 
absorbent  materi^  for  deaning  up  leaks  and 
drips  as  opposed  to  washing  these  materials 
down  a  floor  drain  creating  adAtional 
sources  of  poUutioiL  Although  these  best 
management  practices  under  (g)(2)  and  (3) 
would  be  required  under  the  authority  of 
NRDCv.  Costle,  (Runoff  Point  Sources)  568 
F.2d  1369  (D.C  Cfr.  1977)  they  are  similw  to 
those  in  (g)(1)  and  Subpart  K  of  Part  125 
imposed  for  toxic  and  hazardous  materials 
under  section  S04(e).] 

(h)  Requirements  under  section  405  of 
the  Act  governing  the  disposal  of 
sewage  sludge  from  publicly  owned 
treatment  works,  in  accordance  with 
any  applicable  regulations. 

(i)  Where  a  permit  is  renewed  or 
reissued,  interim  limitations,  standards, 
or  conditions  which  are  at  least  as 
stringent  as  the  final  limitations, 
standards  or  omditions  in  the  previous 
permit  (unless  the  circumstances  on 
which  the  previous  permit  was  based 
have  materially  and  substantially 
changed  since  the  time  the  permit  was 
issued  and  would  constitute  cause  for 
permit  modification  or  revocation  and 
reissuance  under  1 122.31).  Where 
effluent  limitations  were  inqwsed  under 
section  402(a)(1)  of  the  Act  in  a 
previously  iss^  permit  and  these 

.  limitations  are  more  stringent  tiian  die 
subsequently  promulgated  effluent 
guidelines,  ^s  paragraph  shall  apply 
unless: 


(1)  The  discharger  has  installed  the 
treatment  facilities  contemplated  by  the 
discharger  in  connection  with  the 
issuance  of  the  previous  permit  and  has 
properly  operated  and  maintained  the 
facilities  but  has  nevertheless  been 
unable  to  achieve  the  previous  effluent 
limitations.  In  this  case  the  limitations  in 
the  reissued  permit  may  reflect  the  level 
of  pollutant  control  actually  achieved 
(but  shall  not  be  less  stringent  that 
required  by  the  subsequently 
promulgated  effluent  Adelines); 

(2)  In  the  case  of  an  approved  State, 
State  law  prohibits  permit  conditions 
more  stringent  than  an  applicable 
effluent  guideline;  or 

(3)  The  subsequently  promulgated 
effluent  guidelines  are  based  on  best 
conventional  pollutant  control 
technology  (section  301(b)(2)(E)  of  the 
Act). 

(j)  In  the  case  of  a  permit  issued  to  a 
facility  that  may  operate  at  certain  times 
as  a  means  of  transportation  over  water, 
a  general  condition  that  the  dischfu^e 
shall  comply  with  any  applicable 
regulations  promulgated  by  the 
Secretary  of  the  Department  in  which 
the  Coast  Guard  is  operating, 
establishing  specifications  for  safe 
transportation,  handling,  carriage,  and 
storage  of  pollutants. 

(k)  Any  conditions  that  the  Secretary 
of  the  Army  considers  necessary  to 
ensure  that  navigation  and  anchorage 
will  not  be  substantially  impaired. 

S  122.16  Calculation  and  apadficatlon  of 
affluent  limitations  and  standards. 

(a)(1)  All  permits  shall  impose  final, 
and  where  necessary,  interim  final 
effluent  limitations,  standards  and 
prohibitions  under  88  122.14  and  122.15 
for  each  outfall  or  discharge  point  of  the 
permitted  facility,  except  as  otherwise 
provided  under  8  122.15(g)(2)  and 
8  122.16(i). 

(2)  Except  in  the  case  of  POTWs, 
permit  limitations,  standards  or 
prohibitions  shall  be  calculated  based 
on  the  actual  production  and  not  the 
designed  production  capacity  of  the 
facility  where  the  promulgated  effluent 
guideline  limitations  and  standards  are 
based  on  production. 

{Conment  Where  design  capacity  is  not 
representative  of  actual  production,  permit 
limitations  will  be  calculated  to  refl^  a 
reasonable  measure  of  actual  production, 
sudi  as  the  high  month  during  the  previous 
year,  or  the  monthly  average  for  the  highest 
year  of  the  previous  five  years,  far  faoilitiee 
where  such  data  is  available.  For  new 
sources,  or  new  discharges,  actual  productioa 
generally  will  be  projected  production  baaed 
on  DMrk^  data,  aind  permit  limitations  may 
require  modification  once  actual  productioa 
figures  are  available.] 


(3)  In  the  case  of  POTWs,  permit 
liodtations.  standards,  or  prohibitions 
shall  be  calculated  based  on  design 
flow. 

•  (b)  All  interim  and  final  permit 
effluent  limitations,  standards,  or 
prohibitions  established  under  88  122.14 
and  122.15  for  a  metal  shall  be 
expressed  in  terms  of  the  total  metal 
(i.e.,  the  sum  of  the  dissolved  and 
suspended  fi'actions  of  the  metal)  unless: 

(1)  The  promulgated  effluent 
liiidtation  and  standard  under  the  Act 
specifies  the  limitation  for  the  metal  in 
the  dissolved  or  valent  form;  or 

(2)  In  establishing  permit  limitations 
on  a  case-by-case  basis,  it  is  necessary 
to  express  Ae  limitation  on  the  metal  in 
the  dissolved  or  valent  form  in  order  to 
carry  out  the  provisions  of  the  Act 

(c)  For  contouous  discharges  all 
interim  and  final  permit  effluent 
limitations,  standards,  and  prohibitions 
established  under  88 122.14  and  122.15, 
including  those  necessary  to  achieve 
water  quality  standards,  shall  be  stated 
as  maximum  daily  and  average  monthly 
discharge  limitations  for  all  dischargers 
other  than  publicly  owned  treatment 
works,  and  average  weekly  and  average 
monthly  discharge  limitations  for 
POTWs. 

For  the  purposes  of  this  part: 

(1)  A  “continuous  discharge"  means  a 
discharge  which  occurs  without 
interruption,  except  for  infrequent 
shutdowns  for  maintenance,  process 
changes,  or  other  similar  activities 
throu^out  the  operating  hours  of  the 
facility. 

(2)  llie  “maximum  daily  discharge"  is 
the  total  mass  of  a  pollutant  discharged 
during  the  calendar  day  or,  in  the  case 
of  a  pollutant  limited  in  terms  other  than 
mass  pursuant  to  paragraph  (d),  the 
average  concentration  or  other 
measurement  of  the  pollutant  specified 
during  the  calendar  day  or  any  24-hour 
period  that  reasonably  represents  the 
calendar  day  for  the  purposes  of 
sampling.  The  maximum  daily  discharge 
limitation  may  not  be  violated  during 
any  calendar  day. 

(3)  The  “average  monthly  discharge 
Imitation”  is  the  total  mass,  and 
concentration  in  the  case  of  POTWs.  of 
all  daily  discharges  sampled  and/or 
measured  during  a  calendar  month  (m 
which  daily  disgorges  are  sampled  end 
measured,  divided  by  the  number  (tf 
daily  discharges  sampled  and/or 
measured  during  such  month.  The 
average  monthly  disgorge  limitation 
may  not  be  violated  during  any  calendar 
month. 

(4)  Tha  “average  weekly  discharge  - 
limitation"  is  the  total  mass  and 


concentration  of  all  daily  POTW 
discharges  during  any  calendar  week  on 
which  daily  discharges  are  sampled 
and/or  measured,  divided  by  the 
number  of  daily  discharges  sampled 
and/or  measured  during  such  calendar 
week.  The  average  weekly  discharge 
limitation  may  not  be  violated  during 
any  calendar  week. 

{Comment  Calculations  for  all  such 
limitations  which  require  averaging  of 
measurements  or  of  daily  discharges,  shall 
utilize  an  arithmetic  mean  average,  unless 
otherwise  specified  or  approved  by  the 
Director.] 

(d)  Paragraph  (c)  is  not  applicable: 

(1)  For  pH,  temperature,  radiation  or 
other  pollutants  which  cannot  be 
appropriately  expressed  by  mass;  or 

(2)  Where  applicable  promulgated 
effluent  guideline  limitations,  standards, 
or  prohibitions  are  expressed  in  other 
terms  than  mass,  e.g.,  as  concentration 
levels. 

(e)  Except  as  provided  in  paragraph 

(f),  effluent  limitations  imposed  in 
permits  shall  not  be  adjusted  for 
pollutants  in  the  intake  water. 

(f) (1)  Upon  request  of  the  discharger, 
effluent  limitations  or  standards 
imposed  in  a  permit  will  be  calculated 
on  a  “net"  basis,  i.e.,  adjusted  to  reflect 
credit  for  pollutants  in  the  discharger’s 
intake  water,  if  the  discharger 
demonstrates  that  its  intake  water  is 
drawn  from  the  same  body  of  water  into 
which  the  discharge  is  made  and  if: 

(1) (A)  The  applicable  effluent 
liinitations  and  standards  contained  in 
Subbhapter  N  of  this  Chapter 
specifically  provide  that  &ey  shall  be 
applied  on  a  net  basis;  or 

(B)  Hie  discharger  demonstrates  that 
pollutants  present  in  the  intake  water 
will  not  be  substantially  removed  by  the 
treatment  systems  operated  by  the 
discharger,  and 

(ii)  The  permit  contains  conditions 
requiring  the  permittee  to  conduct 
additional  monitoring  (Le.,  for  flow  and 
concentration  of  pollutants)  as 
necessary  to  determine  continued 
eligibility  for  and  compliance  with  any 
su^  adjustments. 

The  discharger  shall  notify  the  Director 
if  this  monitoring  indicates  that 
eligibility  for  an  adjustment  underHliis 
section  has  been  altered  or  no  longer 
exists.  In  such  case,  the  permit  shall  be 
modified  or  revoked  and  reissued  under 
8122.31. 

(2)  Pomit  effluent  limitations  or 
standurds  adjusted  under  this  paragraph 
shall  be  oaloulated  on  the  basis  of 
amount  of  pollutants  present  after  any 
treatment  steps  have  been  performed  oa 
the  intake  water  by  or  for  the 
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discharger.  Adjustments  under  this 
paragraph  shall  be  given  only  to  the 
extent  that  pollutants  in  the  intake 
water  which  are  limited  in  the  permit 
are  not  removed  by  the  treatment 
technology  employed  by  the  disdiarger. 
In  addition,  effluent  limitations  or 
standards  shall  not  be  adjusted  when 
the  pollutants  in  the  intake  water  vary 
physically,  chemically  or  biologically 
form  the  pollutants  limited  by  die 
permit  Nor  shall  effluent  limitations  or 
standards  be  adjusted  when  the 
discharger  significantly  increases 
concentrations  of  pollutants  in  the 
intake  water,  even  though  the  total 
amount  of  pollutants  mi^t  remain  the 
same. 

(g)  Discharges  which  are  not 
continuous,  as  defined  in  paragraph  (c), 
shall  be  particularly  described  and 
limited,  considering  the  following 
factors,  as  appropriate:  • 

(1)  Frequency  (e.g.,  a  batch  discharge 
shall  not  occur  more  than  once  every  3 
weeks): 

(2)  Total  mass  (e.g.,  not  to  exceed  100 
kilograms  of  zinc  and  200  kilograms  of 
chromium  per  batch  discharge); 

(3)  Maximum  rate  of  discharge  of 
pollutants  during  the  discharge  (e.g.,  not 
to  exceed  2  kilograms  of  zinc  per 
minute);  and 

(4)  Prohibition  or  limitation  of 
specified  pollutants  by  mass, 
concentration,  or  other  appropriate 
measure  (e.g.,  shall  not  contain  at  any 
time  more  than  0.1  mg/1  zinc  or  more 
than  250  grams  (V^  kilogram)  of  zinc  in 
any  discharge). 

(h)  Where  permit  effluent  limitations 
or  standards  imposed  at  the  point  of 
discharge  are  impractical  or  infeasible, 
effluent  limitations  or  standards  for 
discharges  of  pollutants  may  be  imposed 
on  internal  waste  streams  prior  to 
mixing  with  other  waste  streams  or 
cooling  water  streams.  In  such 
instances,  the  monitoring  required  by 
Subpart  C  shall  also  be  applied  to  die 
internal  waste  streams. 

[Comment  limits  on  internal  waste  streams 
will  only  be  imposed  in  exceptional 
circumstances,  such  as  where  the  final 
.  discharge  point  is  inaccessible  (eg.,  under  10 
meters  of  water),  where  the  wutes  at  the 
point  of  discharge  are  so  diluted  as  to  make 
monitoring  impracticable,  or  where  die 
interferences  among  poDutants  at  the  point  of 
discharge  would  make  detection  and/or 
analysis  inqiracticabls.] 

{122.17  SdwdulMOf  complianoe. 

(a)  Permits  shall  contain  schedules  of 
compliance  requiring  the  permittee  to 
take  specific  steps  where  necessary  to 
achieve  eiqieditious  compliance  widi 
applicable  standards  and  limitations 


and  other  requirements.  Sdiedules  of 
compliance  shall  require  compliance  as 
soon  as  possible,  but  in  no  case  later 
than  an  applicable  statutory  deadline. 

(b)  If  any  permit  allows  a  time  for 
ac^evlng  final  compliance  which 
exceeds  9  months  firom  die  date  of 
permit  issuance,  die  schedule  of 
compliance  in  the  permit  shall  set  forth 
inte^  requirements  and  the  dates  for 
their  achievement  Examples  of  interim 
requirements  include  the  following 
events:  submit  complete  Step  1 
construction  grant  (for  POTWs);  let 
contract  (for  nonPOTWs);  commence 
construcdcm  and  complete  construction. 

(1)  In  no  event  shall  more  than  9 
months  elapse  between  dates  specified 
for  interim  requirements. 

(2)  If  the  time  necessary  for 
completion  of  any  interim  requirements 
(such  as  the  construction  of  a  treatment 
facility)  is  more  than  nine  mradis  and  is 
not  readily  divisible  into  stages  for 
completion,  die  permit  shall  specify 
interim  dates  not  more  dian  nine  months 
apart  for  the  submission  of  reports  of 
progress  toward  completion  of  the 
interim  requirements. 

(c)  A  pei^ttee  may  terminate  its 
direct  disdiarge  by  cessation  of 
operation  or  discharge  to  a  POTW 
radier  than  achieve  applicable 
standards  and  limitations  by  the  final 
date  fw  compliance  establi^d  in  its 
permit  or  in  foe  Act  under  the  following 
circumstances: 

(1)  If  foe  decision  to  terminate  a  direct 
discharge  is  made  after  issuance  of  a 
permit 

(1)  The  permit  shall  be  modified  or 
revoked  and  reissued  to  contain  a 
schedule  of  compliance  leading  to 
termination  of  foe  direct  discharge  by  a 
date  which  is  no  later  than  foe  statutory 
deadline;  or 

(ii)  The  permittee  shall  terminate 
direct  discharge  before  noncomplianoe 
with  any  intei^  requirement  specified 
in  foe  s^edule  of  compliance  in  foe 
permit. 

(2)  If  foe  decision  to  terminate  a  direct 
disdiarge  is  made  before  issuance  of  foe 
permit,  foe  permit  shall  contain  a 
schedule  leading  to  termination  of  foe 
direct  discharge  by  a  date  which  is  no 
later  than  tiie  statutory  deadliim. 

(3)  If  foe  permittee  contemplates  but 
has  not  made  a  final  decision  to 
terminate  foe  direct  discharge  before  foe 
issuance  of  the  permit  foe  permit  shall 
contain  alternative  schedules  leading  to 
compliance  as  follows: 

(i)  Tbe  schedule  shall  contain  an 
interim  requirement  requiring  sndi  a 
final  dedsion  no  later  than  a  date  whidi 
allows  sufficient  time  to  comply  %vifo 
applicable  limitatioos  and  standards  hi 


accordance  with  paragraph  (cX3Mfii)  of 
this  section,  (LSn  a  milestone  event  for 
commencement  of  construction  of 
control  equipment);  and 

(ii)  A  subsequent  schedule  leading  to 
termination  of  foe  direct  disdiarge  by  a 
date  which  is  no  later  than  foe  statutory 
deadline;  and 

(iii)  A  subsequent  alternative  sdiedule 
lead^  to  compliance  with  applicable 
standards  and  limitations,  no  later  than 
the  statutory  date;  and 

(iv)  A  requirement  that  after  foe 
permittee  has  made  a  dedsion  pursuant 
to  paragraph  (c)(3Ki)  of  this  section,  it 
shall: 

(A)  Follow  foe  Schedule  required  by 
paragraph  (c)(3Kii)  of  this  section  if  foe 
decision  i^  to  terminate  its  discharge,  or 

(B)  Follow  foe  schedule  required  by 
paragraph  (c)(3Ktii)  of  fois  section  if  foe 
dedsion  is  not  to  terminate  its 
discharger;  and 

(4)  If  foe  permittee  has  made  a 
dedsion  to  terminate  its  direct  discharge 
in  accordance  with  this  section,  it  shall 
post  a  bond  within  30  days  of  permit 
issuance,  or  foe  date  of  foe  dedsion,  in 
foe  amount  of  foe  cost  of  compliance 
with  applicable  limitations  and 
standard,  payable  to  foe  permit  issuing 
authority  in  foe  event  that  termination 
or  compliance  with  applicable 
limitations  and  standa^  is  not 
achieved  by  foe  statutory  deadline  or 
foe  date  set  forfo  in  foe  permit,  if  eaiiier. 

(5)  In  an  cases,  foe  permittee’s 
dedsion  to  terminate  its  dired  discharge 
of  poUutants  shaU  be  evidenced  by  a 
Board  of  Directors  resolution  whi^  has 
been  made  public  or  by  such  other 
means  as  EPA  determines  evidences  a 
firm  public  commitment. 

[Comment.  A  pennittee  may  evidence  a  firm 
public  commitment:  (1)  by  a  resolution  of  the 
Board  of  Directors  signed  by  foe  Chairman  of 
foe  Board  and  foe  Chief  Executive  Offirer,  (2) 
in  foe  case  of  a  pnUic  facility,  by  appropriate 
action  by  either  foe  principal  executive 
officer  or  elected  official  or  (3)  as  otherwise 
appropriate  for  partnerships,  sole 
proprietorship,  etc.] 

(d)  The  Diredor  may,  upon  request  of 
foe  applicant  modify  a  sdiedule  of 
compliance  in  an  issued  permit  if  he  or 
she  determines  good  and  valid  cause 
(such  as  an  ad  of  God,  strike,  flood, 
materials  shortage,  or  ofoer  events  over 
which  foe  permittee  has  little  or  no 
control  or  remedy)  exists  for  such 
modification  under  { 122.31.  In  no  case 
shall  tiie  compliance  schedule  be 
modified  to  extend  beyond  an 
applicable  statutory  treatment  deatfiine. 

(e)  In  foe  case  of  a  POTW  wUdi  has 
reeved  a  grant  under  section  202(aK3) 
of  the  Act  to  fund  lOOK  of  foe  costs  to 
modify  or  replace  fodlities  construction 
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with  a  grant  for  innovative  and 
alternative  wastewater  technology 
under  section  202(a)(2),  the  schedule  of 
compliance  may  be  modified  to  reflect 
the  amount  of  time  lost  during 
construction  of  the  innovative  and 
alternative  facility.  In  no  case  shall  the 
compliance  schedule  be  modified  to 
extend  beyond  an  applicable  statutory 
deadline  for  compliance. 

(f)  New  sources,  new  dischargers, 
sources  which  recommence  discharging 
after  terminating  operations  and  those 
sources  which  had  been  indirect 
dischargers  which  commence 
discharging  into  navigable  waters  do  not 
qualify  for  compliance  schedules  under 
this  section  and  are  subject  to 
§  122.47(d)(4). 

Subpart  C— Permit  Compliance 

S  122.20  Monitoring. 

(a)  To  assure  compliance  with  permit 
terms  and  conditions,  all  permittees 
shall  monitor  as  specified  in  the  permit 

(1)  The  amount,  concentration,  or 
other  measurement  specified  in  S  122.16 
for  each  pollutant  specified  in  the 
permit 

(2)  The  volume  of  effluent  discharged 
from  each  point  source;  and 

(3)  As  otherwise  specifically  required 
in  the  permit  e.g.,  as  required  under 

S  122.16(g)(2). 

(b)  For  purposes  of  paragraph  (a),  the 
Director  shall  specify  the  following 
monitoring  requirements  in  the  permit 

(1)  Requirements  concerning  proper 
installation,  use,  and  maintenance  of 
monitoring  equipment  or  methods 
(including  biological  monitoring 
methods  where  appropriate); 

(2)  Monitoring  frequency,  type,  and 
intervals  sufficient  to  yield  continuing 
data  representative  of  the  volume  of 
effluent  flow  and  the  quantity  of 
pollutants  discharged.  Variable  effluent 
flows  and  pollutant  quantities  shall  be 
monitored  at  more  frequent  intervals 
than  relatively  constant  effluent  flows 
and  pollutant  quantities;  and 

(3)  Test  procedures  for  the  analysis  of 
pollutants  meeting  the  requirements  of 
paragraph  (c)  of  this  section. 

(c) (1)  Test  procedures  identified  in  40 
CHI  Part  136  shall  be  utilized  for 
pollutants  or  parameters  listed  in  that 
Part  unless  an  alternative  test 
procedure  has  been  approved  under  that 
Part 

(2)  Where  no  test  procedure  imder  40 
Cro  Part  136  has  been  approved,  the 
Director  shall  specify  a  test  method  in 
the  permit 

(3)  Notwithstanding  paragraph  (c)(1) 
of  this  section,  the  Director  may  specify, 
in  a  permit  the  test  procedure  used  in 


developing  die  data  on  which  an 
effluent  limitations  guideline  was  based, 
or  specified  by  the  standards  and 
guidelines.' 

(4)  Where  a  method  approved  under 
40  CFR  Part  136  for  any  pollutant  or 
parameter  was  used  in  developing  the 
applicable  standards  and  limitations  or 
is  specified  by  the  standards  and 
limitations,  the  same  method  shall  be 
specified  in  the  permit 

(d)  The  sampling  frequency  and  other 
monitoring  requirements  specified  by 
the  Director  imder  paragraph  (b)  of  this 
section  shall,  to  the  extent  applicable, 
be  consistent  with  monitoring 
requirements  specified  in  a  standard  or 
effluent  limitations  guideline  on  which 
^e  effluent  limitations  in  the  permit  are 
based. 

(e)  If  the  permittee  believes  that  the 
monitoring  requirements  specified  by 
the  Director  under  paragraph  (b)  of  this 
section  in  any  draft  permit  under 

S  124.31  are  not  sufficient  to  yield  data 
representative  of  the  volume  of  effluent 
flow  and  the  quantity  of  pollutants 
discharged,  it  should  request  that 
additional  monitoring  requirements 
sufficient  to  yield  su^  data  be  included 
in  the  final  permit  Compliance  with 
effluent  limitations  contained  in  the 
permit  will  be  determined  in  accordance 
with  the  monitoring  requirements 
specified  in  the  permit  which,  when 
^ally  effective,  are  deemed  to  yield 
data  representative  of  the  volume  of 
effluent  flow  and  the  quantity  of 
pollutants  discharged. 

(f)  The  Act  provides  that  any  person 
who  falsifies,  tampers  with,  or 
knowingly  renders  inaccurate  any 
monitoring  device  or  method  required  to 
be  maintained  under  this  section  shall, 
upon  conviction,  be  punished  by  a  fine 
of  not  more  than  $10,000  per  violation,  or 
by  imprisonment  for  not  more  than  6 
months  per  violation,  or  by  both. 

S  122.21  Recording  of  monitoring  resulta. 

(a)  Any  permittee  reqidred  to  monitor 
under  S  12^20  shall  maintain  records  of 
all  monitoring  information  and 
monitoring  activities,  including: 

(1)  The  date,  exact  place  and  time  of 
sampling  or  measurements; 

(2)  The  person(s)  who  performed  the 
sampling  or  measurements; 

(3)  The  date(s)  analyses  were 
performed; 

(4)  The  person(s)  who  performed  the 
analyses; 

(5)  The  analytical  techniques  or 
methods  used;  and 

(6)  The  results  of  such  analyses. 

(b)  All  records  of  monitoring  activities 
and  results  (including  all  original  strip 
chart  recordings  for  continuous 


monitoring  instrumentation  and 
calibration  and  maintenance  records) 
shall  be  retained  by  the  permittee  for 
three  yeqrs.  The  thi«e-year  period  shall 
be  extended: 

(1)  Automatically  during  the  course  of 
any  unresolved  litigation  regarding  the 
discharge  of  pollutants  by  the  permittee 
or  regarding  promulgated  effluent 
guidelines  applicable  to  the  permittee,  or 

(2)  As  requested  by  the  Director. 

(c)  The  Act  provides  that  any  person 
who  knowingly  makes  any  false 
statement,  representation,  or 
certification  in  any  record  or  other 
document  required  to  be  maintained 
under  this  section  shall,  upon 
conviction,  be  punished  by  a  fine  of  not 
more  than  $10,000  per  violation,  or  by 
imprisonment  for  not  more  than  six 
months  per  violation,  or  by  both. 

S  122.22  Reporting  of  monitorfng  roaulta 
and  compliance  by  permitteea. 

(a)  Permittees  shall  report  to  the 
Director,  using  Discharge  Monitoring 
Reports,  the  results  of  any  monitoring 
specified  by  the  permit  This  includes 
reporting  of  the  results  of  monitoring 
required  by  { 122.20  to  the  Director,  as 
often  as  required  by  the  permit  but  in 
no  case  less  than  once  per  year.  Other 
monitoring  data  not  specifically  required 
in  the  permit  (such  as  internal  process  or 
internal  waste  stream  data)  or  data 
collected  by  third  parties  need  not  be  ' 
submitted  unless  it  indicates  a  violation, 
but  it  shall  be  identified  and  referenced 
as  a  supplement  to  the  DMR. 

{Comment  Reporting  frequency  depends 
upon  the  nature  and  effect  of  the  discharge. 
For  discharges  such  as  small  volume,  non- 
contact  cooling  water,  annual  report 
submission  may  be  sufficient  Discharges 
which  require  more  frequent  reporting 
include:  variable  discharges;  diverges 
which  contribute  significant  amounts  of 
pollutants  to  the  waters  of  the  United  States; 
discharges  which  contain  toxic  or  hazardous 
pollutants  or  other  pollutants  of  concern;  and 
discharges  which  apply  new  treatment  or 
control  methods.) 

(b)  If  the  permittee  monitors  any 
pollutant  more  frequently  than  required 
by  the  permit,  using  approved  analytical 
methods,  the  results  of  this  monitoring 
shall  be  reported  in  the  DMR.  For 
purposes  of  this  paragraph,  “approved 
analytical  methods”  are  those  test 
procedures  for  the  analysis  of  pollutants 
which  conform  to  40  CHI  136  or  are 
specified  in  the  permit 

(c)  Within  14  days  after  each  interim 
or  final  permit  compliance  schedule 
date,  the  permittee  shall  provide  the 
Director  with  written  notice  of  the 
permittee’s  compliance  or 
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noncompliance  with  the  interim  or  final 
requiren^nta. 

(d)  The  Act  provides  that  any  person 
who  knowingly  makes  any  false 
statement,  representation,  or 
certification  in  the  monitoring  report  or 
notice  of  compliance  shall,  upon 
conviction,  be  pimished  by  a  fine  of  not 
more  than  $10,000  per  violation,  or  by 
imprisonment  for  not  more  than  six 
months  per  violation,  or  by  both. 

S  122.23  NoncompOanca  reporting. 

(a)  On  the  last  working  day  of 
February,  May,  August,  and  November, 
the  State  Director  shall  submit  to  the 
Enforcement  Division  Director 
information  concerning  noncompliance 
with  NPDES  permit  requirements  by 
major  discharges  in  the  State  in 
accordance  with  the  reporting  schedule 
contained  in  paragraph  (g).  The 
Enforcement  Division  Director  shall 
submit  such  information,  and  shall  also 
prepare  and  submit  information  for 
EPA-issued  permits,  to  the  EPA  Office  of 
Water  Enforcement  in  accordance  with 
paragraph  (g). 

(b)  The  reports  required  by  paragraph 
(a)  shall  include  the  following 
information: 

(1)  Failure  to  complete  construction 
elements.  Noncompliance  shall  be 
reported: 

(1)  When  the  permittee  has  failed  to 
complete  by  the  date  speciHed  in  t(ie 
permit,  an  element  of  the  compliance 
schedule  (e.g.,  award  of  contract, 
preliminary  plans,  begin  construction  or 
attain  operational  level);  and 

(ii)  The  permittee  has  not  returned  to 
compliance  by  accomplishing  the 
requirements  of  the  permit  within  30 
days  from  the  date  a  report  is  due  under 
§  122.22(c). 

(2)  Failure  to  complete  or  provide 
compliance  schedule  reports. 

,  Noncompliance  shall  be  reported  in  the 
following  circumstances: 

(i)  When  the  permittee  fails  to 
complete  or  provide  a  report  required  in 
the  permit  compliance  s^edule  or  under 
§  122.22  (e.g.,  progress  reports  or 
notification  of  compliance  or_ 
noncompliance);  and 

(ii)  The  permittee  has  not  returned  to 
compliance  by  submitting  the  report 
within  30  days  from  the  date  it  is  due 
under  §  122.22(c). 

(3)  Noncompliance  with  applicable 
standards  and  limitations. 
Noncompliance  shall  be  reported: 

(i)  When  the  permittee  has  violated  an 
applicable  standard  or  limitation  and 
has  not  rebuned  to  compliance  with  the 
NPDES  permit  requirements  within  45 
days  from  the  date  that  the  DMR  or 


notifrcation  of  noncompliance  under 
§  122.14(h)  was  due:  or 

(ii)  When  a  pattern  of  noncompliance 
with  applicable  standards  or  limitations 
as  determined  by  the  Director  exists  for 
any  major  discharger  over  a  period  of  12 
months  prior  to  the  end  of  the  current 
reporting  period.  This  pattern  of 
noncompliance  is  based  on  violation  of 
monthly  averages  and  excludes 
parameters  where  there  is  continuous 
monitoring.  A  pattern  of  noncompliance 
shall  be  reported  whenever  there  is: 

(A)  Any  violation  of  the  same  permit 
or  limitation  or  standard  in  two 
consecutive  quarters;  and 

(B)  Any  violation  of  one  or  more 
permit  li^tations  or  standards  in  each 
of  four  consecutive  quarters;  or 

(iii)  When,  as  determined  by  the 
Director,  a  significant  discharge  of  a 
pollutant  occurs,  such  as  a  discharge  of 
a  toxic  or  hazardous  substance. 

(4)  Failure  to  Report  Effluent  Data. 
NoncompUance  shall  be  reported  where 
the  permittee  has  failed  (o  provide  a 
DMR  within  30  days  of  the  date  it  is  due 
or  where  the  permittee  has  exceeded 
effluent  limitations  and  has  failed  to 
report  this  noncompliance. 

(5)  Deficient  Reports.  Noncompliance 
shall  be  reported  where  the  required 
reports  provided  by  the  permittee  are  so 
defrcient  as  to  cause  misunderstanding 
by  the  permit  issuing  authority  and  thus 
impede  the  review  of  the  status  of 
compliance. 

(6)  Modifications  to  schedules  of 
compliance  under  S  122.17(d). 
Noncompliance  resulting  from  or 
constituting  the  basis  for  a  modification 
imder  §  122.17(d)  shall  be  reported. 

[Comment:  Noncompliance  reported  under 
paragraph  (b)  shall  be  reported  in  successive 
reports  until  the  noncompliance  is  resolved. 
The  resolution  of  noncompliance  shall  be 
reported,  and  when  the  noncompliance  is 
reported  as  resolved,  it  will  not  appear  in 
subsequent  reports.] 

(c)  The  narrative  information  required 
under  paragraph  (b)  shall: 

(1)  Include  the  following  data  in  the 
following  order. 

(i)  Name,  location,  and  permit  number 
of  each  noncomplying  permittee: 

(ii)  A  brief  description  and  date  of 
each  instance  of  noncompliance: 

(iii)  The  date(8)  and  a  brief 
description  of  the  action(s)  taken  by  the 
Director  to  insure  compliance; 

(iv)  Status  of  the  instance  of 
noncompliance  with  the  date  of  the 
action  or  resolution: 

(v)  Any  details  which  tend  to  explain 
or  mitigate  an  instance  of 
noncompUance;  and 


(2)  Provide  separate  lists  for  non- 
PCDlWs,  POTWs,  and  Federal 
permittees: 

(3)  Combine  information  concerning 
schedule  and  effluent  noncompliance  in 
a  single  entry  for  each  permittee;  and 

(4)  Alphabetize  all  narrative  listings 
by  permittee  name.  Where  two  or  more 
permittees  have  the  same  name,  the 
lowest  permit  number  shall  govern  Ae 
order  of  entry,  i.e..  the  lowest  number 
shall  be  entered  first. 

(d)  Statistical  information  shall  be 
reported  quarterly  on  all  other  instances 
of  noncompliance  with  permit 
requirements  by  major  dischargers  not 
set  forth  in  paragraph  (b)  of  this  section. 

(e)  For  mteor  dis^argers  whose 
compliance  has  been  reviewed  by  the 
permitting  authority,  statistical 
information  on  the  types  of 
noncompliance  listed  under  paragraph 

.  (b)  of  this  section  shall  be  report^ 
annually.  In  addition,  a  separate  list  of 
minor  dischargers  which  are  one  or 
more  years  behind  in  construction 
phases  of  the  compliance  schedule  shall 
be  submitted  annually  in  alphabetical 
order  by  name  and  permit  number. 

(f)  Reporting  schedules:  (1)  The 
schedule  for  reporting  noncompliance  by 
major  dischargers  under  paragraphs  (b), 
(c),  and  (d)  of  this  section  shall  be  as 
follows: 


Oalaetor 

Quarters ' 

CompMion  o( 

reports 

January,  Februanr.  and  Mareb - 

May  31.* 

August  31.' 

July.  August,  and  September 

November  90.* 

October,  November,  and  December  — 

February  2S:* 

■Covered  by  reports  on  nonootnpOano*  by  Rwior 
disciwgors. 

*  Report  iMde  sraMMo  to  Sts  piMc  on  Ws  dale. 


(2)  The  annual  reporting  period  for 
noncompliance  by  minor  dischargers 
under  paragraph  (e)  of  this  section  shall 
end  at  the  end  of  the  Federal  fiscal  year 
(currently  September  30).  with  reports 
completed  and  available  to  the  public  no 
more  than  60  days  later. 

(g)  All  reports  prepared  under  this 
section  shall  be  made  available  to  the 
public  for  inspection  and  copying. 

[Comment’  The  distinction  between  “major” 
and  “minor”  dischargers  is  established  in 
EPA's  annual  operating  guidance  for  the  EPA 
Regional  Offices  and  the  States.] 

Subpart  D—Permit  Modification, 
Revocation  and  neiaauance,  and 
Termination 

§  122.30  QeneraL 
Permits  shall  be  (a)  modified,  (b) 
revoked  and  reissued,  or  (c)  terminated 
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only  as  authorized  in  this  Subpart,  and 
then  only  in  conformance  with 
applicable  provisions  of  Part  124. 

§  122.31  Modification,  revocation  and 
reissuance,  and  termination. 

(a)  An  issued  permit  may  be  modified 
in  whole  or  in  part,  revoked  and 
reissued,  or  terminated  during  its  term 
for  cause  as  specified  in  this  section. 

(b)  Permit  modifications  shall  not  be 
used  to  extend  the  term  of  a  permit 
beyond  5  years'fiom  the  original  date  of 
issuance. 

(c)  Modification,  revocation  and 
reissuance,  or  termination  of  an  issued 
permit  may  be  initiated  by  the  Director 
under  applicable  provisions  of  Part  124. 
Any  interested  person  may  request  the 
Director  to  modify,  revoke  and  reissue, 
or  terminate  an  issued  permit 

(d)  Causes  for  modification, 
revocation  and  reissuance,  or 
termination  include  the  following: 

(1)  Violation  of  any  term  or  condition 
of  the  permit; 

(2)  Failure  of  the  permittee  to  disclose 
fully  all  relevant  facts  or 
misrepresentation  of  any  relevant  facts 
by  the  permittee  in  the  application  or 
during  the  permit  issuance  process; 

(3)  A  change  in  any  condition  that 
requires  either  a  temporary  or  a 
permanent  reduction  or  elWnation  of 
any  discharge  controlled  by  the  permit 
(e.g.,  plant  dosure,  termination  of 
discharge  by  connection  to  a  POTW,  the 
promulgation  of  any  applicable  effluent 
standard  or  prohibition  under  section 
307  of  the  Act  any  change  in  State  law 
that  requires  die  reduction  or 
elimination  of  the  discharge,  etc.); 

(4)  Information  indicating  that  the 
permitted  discharge  poses  a  threat  to 
human  health  or  welfare;  or 

(5)  A  change  in  ownership  or  control 
of  a  source  which  has  a  permit  where 
required  by  the  Director  in  accordance 
with  §  122.12(d). 

(e)  In  addition  to  the  provisions  of 
paragraph  (d)  of  this  section,  causes  for 
modification,  or  revocation  and 
reissuance,  but  not  termination,  of  a 
permit  include  the  following: 

(1)  Material  and  substantial 
alterations  or  additions  to  the 
discharger's  operation  which  were  not 
covered  in  the  effective  permit  (e.g., 
production  changes,  relocation  or 
combination  of  disdiarge  points, 
changes  in  the  nature  or  mix  of  products 
produced),  provided  that  such 
alterations  do  not  constitute  total 
replacement  of  the  process  or 
production  equipment  causing  the 
discharge  which  converts  it  into  a  new 
source: 


[Comment  Certain  reconstruction  activities  • 
may  cause  the  new  source  provisions  of 
section  306  to  become  applicable  to  the 
discharger.  (See  1 122.47.)  In  such  cases  the 
new  source  permit  issuance  procedures  of 
{  124.12  should  be  followed  rather  than  the 
modification  procedures  of  1 124.13.] 

(2)  The  existence  of  a  factor  or  factors 
wUch,  if  properly  and  timely  brought  to 
the  attention  of  &e  Director,  would  have 
fustified  the  application  of  limitations  or 
other  requirements  different  from  those 
required  by  applicable  standards  or 
limitations  but  only  if  the  requester 
shows  that  such  factor  or  factors  arose 
after  the  final  permit  was  issued; 

(3)  Revision,  withdrawal,  or 
modification  of  water  quality  standards 
or  EPA  promulgated  effluent  limitations 
guidelines  (including  interim  final 
effluent  limitations  guidelines),  but  only 
when: 

(i)  The  permit  term  or  condition 
requested  to  be  modified  or  revoked 
was  based  on  a  promulgated  effluent 
limitations  guideline  or  an  EPA 
approved  or  promiilgated  water  quality 
standards 

(ii) (A)  EPA  has  revised,  withdrawn,  or 
modified  that  portion  of  the  effluent 
limitations  guidelines  on  which  the 
permit  term  or  condition  was  based;  or 

(B)  EPA  has  approved  a  State  action 
with  regard  to  a  water  quality  standard 
on  whi^  the  permit  term  or  condition 
was  based;  and 

(iii)  A  request  for  modification,  or 
revocation  and  reissuance,  is  filed  in 
accordance  with  $  124.13  (or  applicable 
State  procedures  meeting  the 
requirements  of  S  124.13)  within  ninety 
(90)  days  after  Federal  Register  notice 
ofi 

(A)  Revision,  withdrawal  or 
modification  of  that  portion  of  the 
effluent  limitations  guidelines;  or 

(B)  EPA  approval  of  State  action 
regarding  a  water  quality  standard; 

(4)  Judicial  remand  of  EPA 
promulgated  effluent  limitations 
guidelines,  if  the  remand  concerns  that 
portion  of  the  gmdelines  on  which  the 
permit  term  or  condition  was  based  and 
the  request  is  filed  within  ninety  (90) 
days  of  the  judicial  remand; 

(5)  Any  modification,  or  revocation 
and  reissuance  of  permits  specifically 
authorized  by  the  Act  e.g.,  sections 
301(c),  301(g),  301(h),  301(i)  or  301(k); 

(6)  As  necessary  under  §§  122.14(d), 
122.15(b)  and  122.17  (c)  and  (e);  or 

(7)  Failure  of  an  approved  State  to 
notify  another  State  whose  waters  may 
be  affected  by  the  discharge  from  the 
approved  State,  as  required  by  section 
402(b)(3)  of  the  Act 

(0  T^e  following  permit  modifications 
shaU  not  require  public  notice  and 


opportunity  for  hearing  under  Part  124 
unless  they  would  render  the  applicable 
standards  and  limitations  in  the  permit 
less  stringent  or  unless  contested  by  the 
permittee: 

(1)  Correction  of  typographical  errors: 

(2)  A  change  requiring  more  fraquent 
monitoring  or  reporting  by  the  permittee; 

(3)  A  change  in  an  interim  compliance 
date,  but  not  beyond  120  days  and  not 
where  the  change  would  interfere  with 
the  attainment  of  a  final  compliance 
date;  > 

(4)  A  change  in  ownership  or  control 
of  a  source  which  has  a  pennit  where  no 
other  change  in  the  permit  is  necessary 
and  where  transfer  is  accomplished  in 
accordance  with  $  1^12(d); 

(5)  A  change  in  the  construction 
schedule  for  a  discharger  which  is  a  new 
source.  No  such  change  shall  affect  a 
discharger’s  obligation  to  have  all 
pollution  control  equipment  installed 
and  in  operation  prior  to  discharge 
under  S  122.47(d)(4);  and 

(6)  Deletion  of  a  point  source  outfall, 
where  the  discharge  from  that  outfall  is 
terminated  and  does  not  result  in 
discharge  of  pollutants  fitim  other 
outfalls  except  in  accordance  with 
permit  limits. 

SubpMl  E— Spadal  NPDES  Program* 

i  122.40  QenaraL 

The  following  sections  described 
NPDES  program  coverage  for  certain 
categories  of  point  source  dischargers. 

8 122.41  Disposal  of  pollutants  Into  wells. 
Into  puMdy  owned  treatment  works,  or  by 
land  application. 

(a)  Where  part  of  a  discharger’s 
process  waste  water  is  not  being 
discharged  into  waters  of  the  United 
States  or  contiguous  zone  because  it  is 
disposed  into  a  well,  into  a  POTW,  or  by 
land  application  thereby  reducing  the 
flow  or  level  of  pollutants  being 
discharged  into  waters  of  the  United 
States,  applicable  effluent  limitations 
and  standards  for  the  discharge  in  the 
permit  shall  be  adjusted  to  reflect  the 
reduced  raw  waste  resulting  from  such 
disposed.  Effluent  limitations  and 
standards  in  the  permit  shall  be 
.  calculated  by  one  of  the  following 
methods: 

(1)  If  none  of  the  waste  fit)m  a 
particular  process  is  discharged  into 
waters  of  ^e  United  States,  and  effluent 
limitations  guidelines  provide  separate 
allocation  for  wastes  from  that  process, 
all  allocations  for  the  process  shall  be 
eliminated  fiY)m  calculation  of  permit 
effluent  limitations  or  standards: 

(2)  In  all  cases  other  than  those 
described  in  paragraph  (1),  effluent 


32913 


Federal  Registe  /  V<d.  44.  No.  Ill  /  Thursday.  June  7.  1979  /  Rnles  and  Regulations 


limitatioiis  shall  be  adjusted  by 
midtiplying  the  effluent  limitation 
derived  by  applying  effluent  guidelines 
to  the  total  waste  stream  by  the  amount 
of  wastewater  flow  to  be  treated  and 
discharged  into  waters  of  the  United 
States,  and  dividing  the  result  by  the 
total  wastewater  flow.  Effluent 
limitations  and  standards  so  calculated 
may  be  further  adjusted  under  Part  125, 
Subpart  D  to  make  them  more  stringent 
if  dischargers  to  wells,  publicly  owned 
treatment  works,  or  by  land  application 
change  the  character  or  treatability  of 
the  pollutants  being  discharged  to 
receiving  waters. 

[Comments  This  method  may  be  algebraically 
expressed  as: 

P  =  E  X  N  /  T;  where  P  is  the  permit  effluent 
Umitation.  E  is  the  limitation  derived  by 
applying  effluent  guidelines  to  the  total  waste 
stretun.  N  is  the  wastewater  flow  to  be 
treated  and  discharged  to  waters  of  the 
United  States,  and  T  is  the  total  wastewater 
flow.] 

(b]  Paragraph  (a)  shall  not  apply 
where  promulgated  effluent  limitations 
guidelines: 

(1)  Control  concentrations  of 
pollutants  discharged,  but  not  mass;  or 

(2)  Specify  a  different  specific 
technique  for  adjusting  effluent 
limitations  to  account  for  well  injection. 

(c)  Paragraph  (a)  does  not  alter  a 
dist^arger's  obli^tion  to  meet  any  more 
stringent  requirements  established 
under  S§  122.14  and  122.15. 

1 122.42  Concantralad  animal  feeding 
operations. 

(a)  Concentrated  animal  feeding 
operations  are  point  sources  subject  to 
the  NPDES  permit  program. 

(b)  Definitions. 

(1)  “Animal  feeding  operation*'  means 
a  lot  or  facility  (other  than  an  aquatic 
animal  production  facility)  where  the 
following  conditions  are  met 

(1)  Animals  (other  than  aquatic 
animals)  have  been,  are,  or  will  be, 
stabled  or  conffned  and  fed  or 
maintained  for  a  total  of  45  days  or  more 
in  any  12-month  period,  and 

(ii)  Crops,  vegetation,  forage  growth  or 
post-harvest  residues  are  not  sustained 
in  the  normal  growing  season  over  any 
portion  oi  the  Tot  or  facility. 

Two  or  more  animal  feeding  operations 
under  common  ownership  are 
considered,  for  the  purposes  of  these 
regulations,  to  be  a  sin^e  animal 
feeding  operation  if  they  adjoin  eadi 
other  or  if  they  use  a  common  area  or 
system  for  the  disposal  of  wastes. 

(2)  “Concentrated  animal  feeding 
operation**  means  an  animal  feeding 
operation  which  meets  the  criteria  set 


forth  in  paragraphs  (b)(2)  (i),  (ii).  or  (iii) 
of  this  section: 

(i)  More  than  the  numbers  of  animals 
specified  in  any  of  the  following 
categories  are  confined: 

(A)  1,000  slaughter  and  feeder  cattle. 

(B)  700  mature  dairy  cattle  (whether 
milked  or  dry  cows), 

(C)  2,500  swine  each  weighing  over  25 
kilograms  (approximately  55  pounds), 

(D)  500  horses, 

(E)  10^)00  sheep  or  lambs, 

(F)  55,000  turkeys, 

(G)  100,000  laying  hens  or  broilers  (if 
the  facility  has  a  continuous  overflow 
watering), 

(H)  30,000  laying  hens  or  broilers  (if 
the  facility  has  a  Uquid  manure  system), 

(I)  5,000  ducks,  or 

0)  1,000  animal  units;  or 

(ii)  More  than  the  following  numbers 
and  types  of  animals  are  conned: 

(A)  300  slaughter  or  feeder  cattle, 

(B)  200  mature  dairy  cattle  (whether 
milked  or  dry  cows), 

(C)  750  swine  each  weighing  over  25 
kilograms  (approximately  55  pounds). 

(D)  150  horses. 

(E)  3,000  sheep  or  lamb. 

(F)  16,500  turkeys, 

(G)  30,000  laying  hens  or  broilers  (if 
the  facility  has  continuous  overflow 
watering), 

(H)  9,000  laying  hens  or  broilers  (if  the 
facility  has  a  liquid  manure  handling 
system), 

(I)  1,500  ducks,  or 

(J)  300  animal  units; 

and  eidier  one  of  the  following 
conditions  are  met  pollutants  are 
discharged  into  waters  of  the  United 
States  dirough  a  man-made  ditch, 
flushing  system,  or  other  similar  man¬ 
made  device;  or  pollutants  are 
discharged  directly  into  navigable 
waters  which  originate  outside  of  and 
pass  over,  across,  or  through  the  facility 
or  othenvise  come  into  direct  contact 
with  the  animals  confined  in  the 
operation.  Provided,  however,  that  ho 
animal  feeding  operation  is  a 
concentrated  animal  feeding  operation 
as  defined  above  if  such  animal  feeding 
operation  discharges  only  in  the  event  of 
a  25  year,  24  hour  storm  event. 

(iii)  The  Director  determines  that  the 
operation  is  a  significant  contributor  of 
pollution  to  waters  of  the  United  States, 
in  accordance  with  paragraph  (c). 

(3)  The  term  “animal  unit”  means  a 
unit  of  measurement  for  any  animal 
feeding  operation  calculate  by  adding 
the  following  numbers:  the  nuinber  of 
slaughter  and  feeder  cattle  multiplied  by 
1.0,  plus  the  number  of  mature  dairy 
cattle  multiplied  by  1.4,  plus  the  number 
of  swine  weighing  over  25  kilograms 


(approximately  55  pounds),  multiplied 
by  0.4,  plus  the  number  of  sheep 
multiplied  by  0.1,  plus  the  number  of 
horses  multiplied  by  2J0. 

(4)  The  term  “man-made**  means 
constructed  by  man  and  used  for  the 
purpose  of  traiuporting  wastes. 

(c)  Caae-by-case  designation  of 
concentrated  animal  feeding  operations. 

(1)  Notwidistanding  any  other 
provision  of  this  section,  any  animal 
feeding  operation  may  be  designated  as 
a  conoentrated.aninial  feeding  operation 
where  it  is  determined  to  be  a 
significant  contributor  of  pollution  to  the 
waters  of  the  United  States.  In  making 
this  designation  the  Director  shall 
consider  the  following  factors: 

(1)  The  size  of  the  animal  feeding 
operation  and  the  amount  of  wastes, 
reaching  waters  of  the  United  States; 

(ii)  The  location  of  the  animal  feeding 
operation  relative  to  waters  of  the 
United  States; 

(iii)  The  means  of  conveyance  of 
animal  wastes  and  process  waste 
waters  into  waters  of  the  United  States: 

(iv)  The  slope,  vegetation,  rainfall,  and 
other  factors  affecting  the  likelihood  or 
frequency  of  discharge  of  animal  wastes 
and  process  wastewaters  into  waters  of 
the  United  States;  and 

(v)  Other  such  factors  relative  to  the 
significance  of  the  pollution  problem 
sought  to  be  regulated. 

(2)  No  animal  feeding  operation  ivith 
less  than  the  numbers  of  animals  set 
forth  in  paragraphs  (b)(2)  (i)  and  (ii)  of 
this  section  designated  as  a 
concentrated  animal  feeding  operation 
unless: 

(i)  Pollutants  are  discharged  into 
waters  of  the  United  States  through  a 
man-made  ditch,  flushing  system,  or 
other  similar  man-made  device:  or 

(ii)  Pollutants  are  discharged  directly 
into  waters  of  the  United  States  which 
originate  outside  of  the  facility  and  pass 
over,  across,  through  the  facility  or 
otherwise  come  into  direct  contact  with 
the  animals  confined  in  the  operation. 

(3)  In  no  case  shall  a  permit 
application  be  required  from  a 
concentrated  animal  feeding  operation 
designated  under  this  paragraph  until 
there  has  been  an  onsite  inspection  of 
the  operation  and  a  determination  that 
the  operation  should  and  could  be 
regulated  imder  the  permit  prograriL 

8122.43  Concontratad  aquatic  anknal 
production  facHWaa. 

(a)  Concentrated  aquatic  animal 
production  facilities,  as  defined  in  this 
section,  are  point  sources  subject  to  die 
NPDES  permit  program. 

(b)  D^initions.  (1)  “Concentrated 
aquatic  animal  production  facility*' 
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means  a  hatchery,  fish  farm,  or  other 
facility  which  contains,  grows,  or  holds: 

(1]  Cold  water  fish  species  or  other 
cold  water  aquatic  animals  in  ponds, 
raceways,  or  other  similar  structures 
which  discharge  at  least  30  days  per 
year  but  does  not  include: 

(A)  Facilities  which  produce  less  than 
9,090  harvest  weight  kilograms 
(approximately  20,000  pounds]  of 
aquatic  animals  per  year,  and 

(B)  Facilities  which  feed  less  than 
2,272  kilograms  (approximately  5,000  , 
pounds]  of  food  during  the  calendar 
month  of  maximum  feeding, 

(ii]  Warm  water  fish  species  or  other 
warm  water  aquatic  animals  in  ponds, 
raceways  or  other  similar  structures 
which  discharge  at  least  30  days  per 
year,  but  does  not  include: 

(A]  Closed  ponds  which  discharge 
only  during  periods  of  excess  runofi;  or 

(B]  Facilities  which  produce  less  than 
45,454  harvest  weight  kilograms 
(approximately  100,000  pounds]  of 
aquatic  animals  per  year. 

(2]  “Cold  water  aquatic  animals” 
include,  but  are  not  limited  to,  the 
Salmonidae  family  of  fish,  e.g„  trout  and 
salmon. 

(3]  “Warm  water  aquatic  animals” 
include,  but  are  not  limited  to,  the 
Ameiuride,  Centrarchidae  and 
Cyprinidae  families  of  fish,  e.g., 
respectively  catfish,  sunfish,  and 
minnows. 

(c]  Case-by-case  designation  of 
concentrated  aquatic  animal  production 
facilities.  Any  warm  or  cold  water 
aquatic  animal  production  facility  not 
otherwise  falling  within  the  definitions 
provided  in  paragraph  (b]  may  be 
designated  as  a  concentrated  aquatic 
animal  production  facility  where  the 
facility  is  determined  to  be  a  significant 
contributor  of  pollution  to  waters  of  the 
United  States.  In  making  this 
designation  the  Director  shall  consider 
the  following  factors: 

(1]  The  location  and  quality  of  the 
receiving  waters  of  the  Unites  States; 

(2]  The  holding,  feeding,  and 
production  capacities  of  the  facility; 

(3]  The  quantity  and  nature  of  the 
pollutants  reachi^  waters  of  the  United 
States;  and 

(4]  Other  such  factors  relating  to  the 
'  significance  of  the  pollution  problem 

sought  to  be  regulated. 

In  no  case  shall  a  permit  application  be 
required  from  a  concentrated  aquatic 
animal  production  facility  designated 
under  tMs  paragraph  until  there  has 
been  an  on-site  inspection  of  the  facility 
and  a  determination  that  the  facility 
should  and  could  be  regulated  under  the 
permit  program. 


8  122.44  Aquacultura  proiects 

(a]  Discharges  into  aquaculture 
projects,  as  defined  in  this  section,  are 
subject  to  the  NPDES  permit  program 
through  section  318  of  the  Act,  and  in 
accoitiance  with  Part  125,  Subpart  B. 

(b]  Definitions.  (1]  “Aquaculture 
project”  means  a  defined  managed 
water  area  which  uses  discharges  of 
pollutants  into  that  designated  area  for 
the  maintenance  or  production  of 
harvestable  fi^shwater,  estuarine,  or 
marine  plants  or  animals. 

(2]  “Designated  project  area”  means 
the  portions  of  the  waters  of  the  United 
States  within  which  the  applicant  for  a 
permit  plans  to  confine  the  cultivated 
species,  using  a  method  or  plan  or 
operation  (including,  but  not  limited  to 
physical  confinement]  which,  on  the 
basis  of  reliable  scientific  evidence,  is 
expected  to  ensure  that  specific 
individual  organisms  comprising  an 
aquaculture  crop  will  enjoy  increased 
growth  attributable  to  the  discharge  of 
pollutants  permitted  under  this  section 
and  be  harvested  within  a  defined 
geographic  area. 

8  122.45  Separate  storm  sewers. 

(a]  Separate  storm  sewers,  as  defined 
in  tltis  section,  are  point  sources  subject 
to  the  NPDES  permit  program.  Separate 
storm  sewers  may  be  covered  either 
under  individual  NPDES  permits  or 
under  the  general  permit  program  (see 

8  122.48]. 

(b]  Definition.  “Separate  storm  sewer” 
-  means  a  conveyance  or  system  of 

conveyances  (including  but  not  limited 
to  pipes,  conduits,  ditches,  and 
channels]  primarily  used  for  collecting 
and  conveying  storm  water  runoff  and 
either 

(1]  Located  in  an  mbanized  area  as 
designed  by  the  Bureau  of  Census 
according  to  the  criteria  in  39  FR 15202 
(May  1, 1974];  or 

(2]  Not  located  in  an  urbanized  area 
but  designated  as  a  significant 
contributor  of  pollution  under  paragraph 

(c]. 

“Separate  storm  sewer”  does  not 
include  any  conveyance  which 
discharges  process  wastewater  or  storm 
water  runoff  contaminated  by  contact 
with  wastes,  raw  materials,  or  pollutant- 
contaminated  soil,  from  lands  or 
facilities  used  for  industrial  or* 
commercial  activities,  into  waters  of  the 
United  States  or  into  separate  storm 
sewers.  Such  discharges  are  subject  to 
the  general  provision  of  this  Part 

[Conunent  Whether  or  not  a  system  of 
conveyances  Is  or  is  not  a  separate  storm 
sewer  for  purposes  of  this  Part  shall  have  no 
bearing  on  whether  or  not  the  system  is 


eligible  for  funding  under  Title  II  of  the  Act 
see  40  CFR  8  35.925-21.) 

(c]  Case-by-case  designation  of 
separate  storm  sewers.  The  Director 
may  designate  a  storm  sewer  not 
located  in  an  urbanized  area  as  a 
separate  storm  sewer.  This  designation 
may  be  made  to  the  extent  allowed  or 
required  by  EPA  promulgated  effluent 
guidelines  for  point  sources  in  the 
separate  storm  sewer  category  or  when: 

(1]  A  Water  Quality  Management  plan 
under  section  208  of  the  Act,  which 
contains  requirements  applicable  to 
such  point  sources  is  approved;  or  ' 

(2]  A  storm  sewer  is  determined  to  be 
a  significant  contributor  of  pollution  to 
the  waters  of  the  United  States.  In 
making  this  determination  the  following 
factors  shall  be  considered: 

(i]  The  location  of  the  storm  sewer 
with  respect  to  waters  of  the  United 
States: 

(ii]  The  size  of  the  storm  sewer; 

(iii]  The  quantity  and  nature  of  the 
pollutants  reaching  waters  of  the  United 
States;  and 

(iv]  Other  such  factors  relating  to  the 
significance  of  the  pollution  problems 
sought  to  be  regulated. 

{Comment  An  NPDES  permit  for  discharges 
into  waters  of  the  Unit^  States  from  a 
separate  storm  sewer  covers  all  conveyances 
which  are  a  part  of  that  separate  storm  sewer 
system,  even  though  there  may  be  several 
owners-operators  of  such  conveyances. 
However,  discharges  into  separate  storm 
sewers  from  point  sources  which  are  not  part 
of  the  separate  storm  sewer  systems  may 
also  require  a  permit.] 

8  122.46  Silvicultural  activltiM. 

(a]  Silvicultural  point  sources,  as 
defined  in  this  section,  are  point  sources 
subject  to  the  NPDES  permit  program. 

(b]  Definitions.  (1]  “Silvicultural  point 
source”  means  any  discernible, 
confined,  and  discrete  conveyance 
related  to  rock  crushing,  gravel  washing, 
log  sorting,  or  log  storage  facilities 
which  are  operated  in  connection  with 
silvicultural  activities  and  from  which 
pollutants  are  discharged  into  waters  of 
the  United  States. 

[Comment  The  term  does  not  include  non¬ 
point  source  sUvicultural  activities  such  as 
nursery  operations,  site  preparation, 
reforestation,  and  subsequent  cultural 
treatment,  thinning,  pres^bed  burning,  pest 
and  fire  control,  harvesting  operations, 
surface  drainage,  and  road  construction  and 
maintenance  from  wdiich  there  is  runoff 
during  precipitation  events.  However,  some 
of  these  activities  (such  as  stream  crossing 
for  roads]  may  involve  point  source 
discharges  of  dredged  or  fill  material  which 
may  require  a  section  404  permit  (see  33  CFR 
8  209.120].] 
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(2)  “Rock  crushing  and  gravel  washing 
facilities"  means  facilities  which 
process  crushed  and  broken  stone, 
gravel  and  riprap  (see  40  CFR  Part  436, 
Subpart  B.  and  the  effluent  limitations 
guidelines  pursuant  thereto). 

(3)  “Log  sorting  and  log  storage 
facilities"  means  facilities  whose 
discharges  result  from  the  holding  of 
unprocessed  wood,  i.e.  logs  or 
roundwood  with  bark  or  after  removal 
of  bark  in  self-contained  bodies  of  water 
(mill  ponds  or  log  ponds)  or  stored  on 
land  where  water  is  applied 
intentionally  on  the  logs  (wet  decking). 
(See  40  CFR  Part  429,  Subpart ),  and  the 
effluent  limitations  guidelines  pursuant 
thereto.) 

8 122.47  New  sources  and  new 
dischargers. 

(a)  Definitions.  (1)  “New  source"  and 
“new  discharger"  are  defined  in  8  122.3 
(u)  and  (v). 

(2)  “Source"  means  any  building, 
stiiicture,  facility,  or  installation  from 
which  there  is  or  may  be  a  discharge  of 
pollutants; 

(3)  “Existing  source"  means  any 
soiuce  which  is  not  a  new  source  or  a 
new  discharger, 

(4)  “Site"  means  the  land  or  water 
area  upon  which  a  source  and  its  water 
pollution  control  facilities  are  physically 
located,  including  but  not  limited  to 
adjacent  land  used  for  utility  systems, 
repair,  storage,  shipping  or  processing 
areas,  or  other  areas  incident  to  the 
industrial,  manufacturing,  or  water 
pollution  treatment  processes. 

(5)  “Facilities  or  equipment"  means 
buildings,  structures,  process  or 
production  equipment  or  machinery 
which  form  a  permanent  part  of  the  new 
source  and  which  will  be  used  in  its 
operation,  provided  that  such  facilities 
or  equipment  are  of  such  value  as  to 
represent  a  substantial  commitment  to 
construct.  It  does  not  include  facilities  or 
equipment  used  in  connection  with 
feasibility,  engineering,  and  design 
studies  regarding  the  source  or  water 
pollution  treatment  for  the  source. 

(b)  Criteria  and  standards  for  new 
source  determination.  (1)  The  following 
construction  activities  result  in  a  new 
source  as  defined  in  8 122.3. 

(i)  Construction  of  a  source  on  a  site 
where  another  source  is  not  located,  or 

(ii)  Construction  of  a  source  on  a  site 
where  another  source  is  located, 
provided  that  the  process  or  production 
equipment  which  causes  the  discharge 
of  pollutants  from  the  other  source  is 
totally  replaced  by  this  construction  or 
the  construction  results  in  a  new  or 
additional  discharge. 


[ConunenL  The  fact  that  a  source  is 
constructed  on  a  site  so  that  it  shares  or  uses 
common  land  or  water  areas  of  another 
source  for  utility  systems,  repair,  storage,  or 
shipping  does  not  prevent  that  source  horn 
being  considered  a  new  source.] 

(2)  The  modification  of  an  existing 
source  by  changing  existing  process  or 
production  equipment,  replacing  existing 
process  or  production  equipment  (except 
as  provided  in  paragraph  (b)(1)),  or  by 
the  addition  of  such  equipment  on  the 
site  of  the  existing  source  which  results 
in  a  change  in  the  natiua  or  quantity  of 
pollutants  discharged  is  not  a  new 
soim:e  under  this  section.  Modifications 
of  this  nature  are  subject  to  the 
provisions  of  8  122.31(e)(2). 

(3)  Construction  of  a  new  source  as 
defined  under  8  122.3(v)  has  commenced 
if  the  owner  or  operator  has: 

(i)  Begun,  or  caused  to  begin  as  part  of 
a  continuous  on-site  construction 
program: 

(A)  Any  placement,  assembly,  or 
installation  of  facilities  or  equipment; 

(B)  Significant  site  preparation  work 
including  clearing,  excavation,  or 
removal  of  existing  buildings,  structures, 
or  facilities  which  is  necessary  for  the 
placement,  assembly,  or  installation  of 
new  source  facilities  or  equipment;  or 

(ii)  Entered  a  binding  contractual 
obligation  for  the  purchase  of  facilities 
or  equipment  which  is  intended  to  be 
used  in  its  operation  within  a 
reasonable  time.  Options  to  purchase  or 
contracts  which  can  be  terminated  or 
modified  without  substantial  loss,  and 
contracts  for  feasibility,  engineering, 
and  design  studies  do  not  constitute  a 
contractual  obligation  under  this 
paragraph. 

(c)  Requirement  of  an  Environmental 
Impact  Statement.  (1)  The  issuance  of  a 
permit  to  a  new  source: 

(1)  By  EPA  may  be  a  major  Federal 
action  significantly  affecting  the  quality 
of  the  human  environment  within  the 
meaning  of  the  National  Environmental 
Policy  Act  of  1969  (NEPA),  33  U.S.C. 

4321  et  seq.  and  is  subject  to  the 
environmental  review  provisions  of 
NEPA  as  set  out  in  40  CFR  6,  Subpart  1. 
EPA  will  determine  whether  an 
Environmental  Impact  Statement  (EIS)  is 
required  under  8  124.12  and  40  CFR  6, 
Subpart  I; 

(ii)  By  an  NPDES-approved  State  is 
not  a  Federal  action  and  therefore  does 
not  require  EPA  to  conduct  an 
environmental  review. 

(2)  The  EIS  shall  include  a 
recommendation  on  whether  the  permit 
is  to  be  issued  or  denied. 

(i)  If  the  recommendation  is  to  deny 
the  permit,  the  final  EIS  shall  contain 
the  reasons  for  the  recommendation  and 


list  those  measures,  if  any,  which  the 
applicant  could  take  to  cause  the 
recommendation  to  be  changed; 

(ii)  If  the  recommendation  is  to  issue 
the  permit,  the  final  EIS  shall 
recommend  the  actions  which  the 
permittee  should  take  to  prevent  or 
minimize  any  adverse  environmental 
impacts; 

(3)  The  Regional  Administrator  shall 
issue  or  deny  the  new  source  NPDES 
permit  following  a  complete  evaluation 
of  any  significant  beneficial  and  adverse 
environmental  impacts  and  a  review  of 
the  recommendations  contained  in  the 
EIS. 

(4) (i)  No  on-site  construction  of  a  new 
source  for  which  an  EIS  is  required  shall 
commence  before  issuance  of  a  final 
permit  incorporating  appropriate  EIS- 
related  requirements,  or  before 
execution  by  the  applicant  of  a  legally 
binding  written  agreement  which 
requires  compliance  with  all  such 
requirements,  unless  such  construction 
is  determined  by  the  Regional 
Administrator  not  to  cause  significant 
adverse  environmental  impact. 

(ii)  No  on-site  construction  of  a  new 
source  for  which  no  EIS  is  required  shall 
commence  before  15  days  following 
issuance  of  a  finding  of  no  significant 
impact,  unless  the  new  source  requests 
permission  to  construct  and  the  Regional 
Administrator  determines  that  a  finding 
of  no  significant  impact  will  probably  be 
made. 

(5)  The  permit  applicant  must  notify 
the  Regional  Administrator  of  any  on¬ 
site  construction  which  begins  before 
the  times  specified  in  paragraph  (c)(4)  of 
this  section.  If  on-site  construction 
begins  in  violation  of  this  paragraph,  the 
Regional  Administrator  shall  advise  the 
owner  or  operator  that  it  is  proceeding 
with  construction  at  its  own  risk,  and 
that  such  construction  activities 
constitute  grounds  for  denial  of  a  permit. 
The  Regional  Administrator  may  seek  a 
court  order  to  enjoin  construction  in 
violation  of  this  paragraph. 

(d)  Effect  of  compliance  with  new 
source  performance  standards.  (1) 
Except  as  provided  in  paragraph  (d)(2). 
any  new  discharger  on  which 
construction  commenced  after  October 
18, 1972,  or  any  new  source,  which 
meets  the  applicable  promulgated  new 
source  performance  standards  before 
the  commencement  of  discharge,  shall 
not  be  subject  to  any  more  stringent  new 
source  performance  standards,  or  to  any 
more  stringent  technology-based 
standards  under  section  301(b)(2)  of  the 
Act  for  the  shortest  of  the  following 
periods: 

(i)  Ten  years  fi*om  the  date  that 
construction  is  completed; 
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(ii)  Ten  years  from  the  date  the  source 
begins  to  discharge  process  or  other 
non-construction  related  wastewater,  or 

(iii)  The  period  of  depreciation  or 
amortization  of  the  facility  for  the 
purposes  of  section  167  or  169  (or  both] 
of  the  Internal  Revenue  Code  of  1954. 

[Comment:  The  provisions  of  this  paragraph 
do  not  apply  to  existing  sources  which 
modify  their  pollution  control  facilities  or 
construct  new  pollution  control  facilities  and 
achieve  performance  standards,  but  which 
are  neither  new  sources  nor  new  dischargers 
or  otherwise  do  not  meet  the  requirements  of 
this  paragraph.] 

(2)  The  protection  from  more  stringent 
standards  of  performance  afforded  by 
paragraph  (d)(1)  of  this  section  does  not 
apply  to: 

(i)  Additional  or  more  stringent  permit 
conditions  which  are  not  technology 
based,  e.g.,  conditions  based  on  water 
quality  standards,  or  effluent  standards 
or  prohibitions  under  section  307(a);  and 

(ii)  Additional  permit  conditions 
controlling  pollutants  listed  as  toxic 
under  section  307(a)  of  the  Act  or  as 
hazardous  substances  under  section  311 
of  the  act  and  which  are  not  controlled 
by  new  source  performance  standards. 
This  includes  permit  conditions 
controlling  pollutants  other  than  those 
identified  as  toxic  or  hazardous  where 
control  of  those  other  pollutants  has 
been  specifically  identified  as  the 
method  to  control  the  toxic  or  hazardous 
pollutant. 

(3)  Where  an  NPDES  permit  issued  to 
a  source  enjoying  a  "protection  period" 
under  paragraph  (d)(1),  will  expire  on  or 
before  the  expiration  of  the  protection 
period,  such  permit  shall  require  the 
owner  or  operator  of  the  source  to  be  in 
compliance  with  the  requirements  of 
section  301  and  any  other  than 
applicable  requirements  of  the  act 
immediately  upon  the  expiration  of  the 
protection  period.  No  additional  period 
for  achieving  compliance  with  these 
requirements  shall  be  allowed. 

(4)  The  owner  or  operator  of  a  new 
source,  a  new  discharger,  a  source 
recommencing  discharge  after 
terminating  operations,  or  a  source 
which  had  been  an  indirect  discharger 
which  commences  discharging  into 
navigable  waters  shall  install  and  have 
in  operating  condition,  and  shall  “start¬ 
up”  all  pollution  control  equipment 
required  to  meet  the  terms  and 
conditions  of  its  permits  before 
beginning  to  discharge.  Within  the 
shortest  feasible  time  (not  to  exceed  90 
days),  the  owner  or  operator  must  meet 
all  permit  terms  and  conditions. 

(5)  After  the  effective  date  of  new 
source  performance  standards,  in 
accordance  with  section  306(e),  it  shall 


be  imlawful  for  any  owner  or  operator 
of  any  new  source  to  operate  such 
source  in  violation  of  those  standards 
applicable  to  such  source. 

§  122.48  General  permit  program. 

(a)  Definitions.  (1)  The  term  “separate 
storm  sewer"  is  defined  in  §  122.45. 

(2)  The  term  “general  pennit  program 
area"  (“GPPA”)  means  any  area  so 
designated  imder  paragraph  (c)  of  this 
section  in  which  all  owners  or  operators 
of  separate  storm  sewers  or  other 
categories  of  point  sources  are  subject 
to  the  same  general  permit,  other  than 
owners  or  operators  of  such  soiu'ces  to 
whom  individual  NPDES  permits  have 
been  issued. 

[Comment:  All  draft  general  permits  for  point 
sources  other  than  separate  storm  sewers 
must  be  sent  to  the  EPA  Deputy  Assistant 
Administrator  for  Water  Enforcement  during 
the  public  comment  period  for  a  90-day 
review.  If  the  draft  general  permit  does  not 
meet  the  criteria  of  §  122.48(b)(2),  the  EPA 
Deputy  Assistant  Administrator  may  object 
to  the  issuance  of  the  general  permit  within 
those  90  days.  See  S  123.12(a)(14)  and 
124.32(a)(2).] 

(3)  The  term  “general  permit”  means 
an  authorization  to  discharge  which, 

(i)  Where  issued  by  EPA,  is  published 
in  the  Federal  Register  or, 

(ii)  Where  issued  by  a  State, 
published  in  accordance  with  applicable 
State  procedures,  and 

(iii)  Is  applicable  to  all  owners  and 
operators  of  separate  storm  sewers  or 
other  categories  of  point  sources  in  a 
designated  GPPA,  other  than  owners 
and  operators  of  such  sources  to  whom 
individual  NPDES  permits  have  been 
issued. 

(b)  The  Director  may  regulate  the 
following  discharges  under  general 
permits: 

(1)  Separate  storm  sewers;  and 

(2)  Such  other  categories  of  point 
sources  if  there  are  a  number  of  minor 
point  sources  operating  in  a 
geographical  area  that: 

(i)  Involve  the  same  or  substantially 
similar  types  of  operations; 

(ii)  Discharge  the  same  types  of 
wastes; 

(iii)  Would  require  the  same  effluent 
limitations  or  operating  conditions; 

(iv)  Would  require  the  same  similar 
monitoring  requirements;  and 

(v)  In  the  opinion  of  the  director,  would 
be  more  appropriately  controlled  under 

a  general  permit  than  under  an 
individual  NPDES  permit. 

(c)  Each  general  permit  shall  be 
applicable  to  a  class  or  category  of 
dischargers  meeting  the  criteria  of 
paragraph  (b)  with^  a  GPPA  designated 
by  the  Director. 


(1)  The  GPPA  shall  correspond  writh 
existing  geographic  or  political 
boimdaries  such  as: 

(1)  Designated  planning  areas  under 
sections  208  and  303  of  the  Act; 

(ii)  Sewer  districts  or  sewer 
authorities; 

(iii)  City,  county  or  State  political 
boundaries; 

(iv)  State  highway  systems; 

(v)  Standard  metropolitan  statistical 
areas  as  defined  by  the  Office  of 
Management  and  Budget; 

(vi)  Urbanized  areas  as  defined  by  the 
Bureau  of  Census  (see  S  122.45(b)(l]];  or 

(vii)  Any  other  appropriate  divisions 
or  combinations  of  the  above.- 
boundaries  which  will  encompass  the 
sources  subject  to  the  same  general 
permit. 

(2)  Any  designation  of  any  GPPA  is 
subject  to  review  by  the  Director  at  the 
expiration  of  the  general  permit  for  the 
GPPA,  or  if  individual  permits  have 
been  issued  to  all  the  owners  and 
operators  in  the  categories  of  point 
sources  within  the  GPPA,  or  as 
necessary  to  address  water  quality 
problems  effectively. 

(3)  General  permits  shall  be  issued  in 
accordance  with  the  applicable 
requirements  of  Part  124. 

[Comment:  The  pennit  issuing  authority  is 
encouraged  to  provide  as  much  actual  notice 
of  the  draft  general  pennit  to  the  permitees  at 
possible.  This  notice  would  be  in  addition  to 
the  public  notice  requirements  in  §  124.41(f) 
and  could  include  notice  in  trade  association 
journals  and  newsletters.] 

(d)  Scope  of  General  Permits.  (1)  Each 
general  permit  shall  cover  all  owners 
and  operators  of  separate  storm  sewers 
or  other  designated  categories  of  point 
sources  in  the  GPPA  for  which  the 
general  permit  is  issued,  except 

(1)  As  provided  in  paragraph  (e);  and 

(ii)  Owners  and  operators  of  separate 

storm  sewers  or  other  categories  of 
point  sources,  who  are  already  subject 
to  individual  NPDES  permits  prior  to  the 
effective  date  of  the  general  permit 

(2) (i)  All  sources  not  excluded  from 
general  permit  coverage  for  these 
reasons  are  permittees  subject  to  the 
terms  and  conditions  of  the  general 
permit. 

(ii)  Source  excluded  fit)m  general 
permit  coverage  solely  because  they 
already  have  an  individual  NPDES 
permit  may  request  that  the  individual 
permit  be  revoked,  and  that  they  be 
covered  by  the  general  permit.  Upon 
revocation  of  the  individual  NPDES 
permit,  the  general  permit  shall  apply  to 
such  point  source. 

(e)  Case-by-case  designation.  (1) 
Under  §  124.14,  the  Director  may  revoke 
a  general  pennit  as  it  applies  to  any 
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person  and  require  such  person  to  apply 
for  and  obtain  an  individual  NPDES 
permit.  Interested  persons  may  petition 
the  Director  to  take  action  under  this 
paragraph  if  one  of  the  six  cases  listed 
below  occurs.  Cases  where  individual 
NPDES  permits  may  be  required  include 
the  following: 

(1)  The  covered  discharge(s)  is  a 
significant  contributor  of  pollution; 

(ii)  The  discharger  is  not  in 
compliance  with  die  terms  and 
conditions  of  the  general  permit; 

(iii)  A  change  has  occurred  in  the 
availability  of  demonstrated  technology 
or  practices  for  the  control  or  abatement 
of  pollutants  from  the  covered  point 
source; 

(iv)  Effluent  limitations  guidelines  are 
subsequendy  promulgated  for  point 
sources  covered  by  the  general  permit; 

(v)  A  Water  Quality  Management  plan 
containing  requirements  applicable  to 
such  point  source  is  approved;  or 

(vi)  The  requirements  of  paragraph 

(b)(2)(i)  throu^  (iv)  are  not  met. 

(2)  Where  EPA  is  the  permit  issuing 
authority,  the  Regional  Administrator 
may  revoke  a  general  permit  as  it 
applies  to  any  person  and  require  such 
person  to  apply  for  an  individual  NPDES 
permit  ib 

(i)  There  has  been  an  on-site 
inspection  of  the  facility  and  a 
determination  that  the  point  source 
should  and  could  be  regulated  under  an 
individual  permit;  and 

(ii)  The  owner  or  operator  has  been 
notified  in  writing  of  the  revocation  of 
the  general  permit  and  that  a  permit 
application  is  required.  This  notice  shall 
include  an  application  form,  a  statement 
that  the  owner  or  operato];,has  sixty 
days  from  receipt  of  notice  to  file  the 
application,  and  a  statement  that  the 
general  permit  no  longer  authorizes  the 
owner  or  operator  to  discharge 
pollutants.  * 

(3)  Any  owner  or  operator  subject  to  a 
general  permit  may  request  to  be 
excluded  &t)m  the  coverage  of  the 
general  permit  by  applying  for  an 
individual  permit,  liie  owner  or 
operator  shall  submit  such  application, 
with  reasons  supporting  the  request,  to 
the  Director  no  later  than  ninety  days 
after  the  publication  by  EPA  of  the 
general  permit  in  the  Federal  Register  or 
the  publication  by  the  State  in 
accordance  with  applicabfe  State  law. 
All  such  requests  ^hall  be  granted  by 
issuance  of  any  individual  permit  if  the 
reasons  cited  by  the  owner  or  operator 
are  adequate  to  support  the  request 

(4)  Where  an  individual  NPDES 
pen^t  is  issued  to  an  owner  or  operator 
otherwise  subject  to  a  general  permit 
the  general  permit  as  it  applies  to  the 


individual  NPDES  permittee  is 
automatically  revoked  on  the  effective 
date  of  the  individual  permit 

(5)  Any  owner  or  operator  applying 
for  an  individual  NPDES  permit  under 
this  paragraph  is  subject  to  the 
procedures  set  forth  in  Part  124. 

8 122.49  Special  considerations  under 
Federal  law. 

Under  section  301(b)(1)(C)  of  the  Act 
permits  shall  be  consistent  with  and 
reflect  requirements  imder  applicable 
Federal  laws  other  than  the  Act,  and  to 
the  extent  authorized  by  law, 
requirements  imder  Executive  Orders. 
For  permits  issued  by  the  Regional 
Administrators,  such  Federal 
requirements  include  but  are  not  limited 
to  the  following: 

(a)  Executive  order  11990  (Protection 
of  Wetlands). 

(b)  Executive  Order  11988 
(Preservation  of  Floodplains). 

(c)  Sections  3, 4.  and  5  of  the  Wild  and 
Scenic  Rivers  Act,  16  U.S.C.  1273  et  seq. 

(d)  The  National  Historic  Preservation 
Act  of  1966, 42  U.S.C.  4321  et  seq.  (and 
the  related  Executive  Order  11593). 

(e)  The  Land  and  Water  Conservation 
Act  16  U.S.C.  460,  et  seq. 

(f)  Section  7  of  the  endangered 
Species  Act  16  U.S.C.  1531  et  seq. 

(g)  Section  307  of  the  Coastal  Zone 
Management  Act  16  U.S.C.  1451  et  seq. 

[Comment:  NPDES  permits  must  be 
consistent  with  approved  coastal  zone 
management  plans  by  virtue  of  sections 
307(c)(3)(A)  (Federally  issued  permits)  and 
307(c)(1)  (approval  and  oversi^t  of  State 
peiWt  programs).] 

(h)  The  Solid  Waste  Disposal  Act  as 
amended  by  the  Resource  Conservation 
and  Recovery  Act  of  1976, 42  U.S.C.  6901 
et  seq. 

(i)  The  Safe  Drinking  Water  Act  42 
U.S.C.300fet  seq. 

(j)  The  Marine  Protection,  Research, 
and  Sanctuaries  Act  (the  Ocean 
Dumping  Act),  33  U.S.C.  1401  et  seq. 

(k)  The  Surface  Mining  Control  and 
Reclamation  Act  of  1977, 30  U.S.C.  1201 
et  seq. 

(l)  The  Fish  and  Wildlife  Coordination 
Act  16  U.S.C.  661  et  seq. 

Subpart  F— Miscellaneous 

9 122.60  Delegation  of  authority. 

Subject  to  the  appeal  provisions  of 
Part  124,  the  following  authorities  are  . 
hereby  delegated  to  each  of  the  Regional 
Administrators  for  the  Region  in  which 
they  are  located: 

(a)  The  authority  to  issue,  condition, 
revoke,  modify,  deny,  monitor,  and 
enforce  permits  for  discharges  regulated 


by  the  NPDES  program  under  sections 
318, 402  and  405  of  the  Act 

(b)  The  authority  to  receive  permit 
applications  and  related  documents 
from  States  and  to  object  in  writing  to 
the  issuance  of  permits  under  section 
402(d)(2)  of  the  Act  or  (if  such  permits 
are  outside  the  guidelines  and 
requirements  of  the  Act)  under  sections 
402(d)  (1),  (2)  and  (4)  of  the  Act^ 

(c)  The  authority  under  section  403(c) 
of  the  Act  to  issue  permits  under  section 
402  of  the  Act  for  a  discharge  into  the 
territorial  sea,  the  contiguous  zone,  or 
the  oceans  before  the  promulgation  of 
guidelines  under  section  403(c)  of  the 
Act,  including  the  determination  that 
issuance  is  in  the  public  interest. 

(d)  The  authority  granted  to  the 
Administrator  by  sections  308(a)^d 
308(b)  of  the  Act 

(e)  The  authority  to  grant  variances 
granted  to  the  Adntinistrator  under 
sections  301(c),  301(g),  and  316(a)  of  the 
Act 

(f)  The  authority  to  grant  time 
extensions  of  statutory  compliance 
dates  under  sections  301(i)  and  301(k)  of 
the  Act. 

(g)  The  authority  to  establish  water- 
quality-related  effluent  limitations  under 
section  302  of  the  Act 

(h)  These  authorities  may  be 
redelegated  to  the  Enforcement  Division 
Director  of  each  Region.  Permit  issuance 
authority  may  not  be  redelegated  below 
the  Enforcement  Division  Director. 

Appendix  A  ■  Point  Source  CaWgortts  and  Pwmlt 
Expiration  Dalee 


PoM  aourc*  calagofy  ParmR  axpiralion  (Mm 


AdhativM. _ ----- . 

Aluminum  Forming . . 

Auto  A  OttMT  LaundrtM _ 

Baltory  Manutacturing _ 

Coal  MWng _ _ _ 

Col  Coaling _ 

Coppar  Forming _ 

Badrtc  4  Elactronic  Comporrantow. 

Badroplallng . . 

Exploa^  Manutacturing _ 

FoimdriM . . . 

Qum  A  Wood  Ctwmicala _ 

Incxganlc  Chamicaia  . . . . 

Iron  A  Stool. — . ; _ 

Laathar  Tanniirg  and  Finiahing»«H..« 

Machanical  ^oduclt .  ,  , 

Norrtarroua  Matalt _ 

OraMMng _ 

Organic  Chamicaia . 

Rl  I^R  -  - - T~rrTT(tt,,i>rtg,>,i 

PaalicidM......«....... . - . . 

Patroiaum  nafining . . 

PiiaiiiiaLaulicata . . 

Photographic  SupplM— . . . 

Ptaaiica  Prooaaaing«„......M..„».»«.»M. 

Plaallc  A  SynthaHc  w>a***(ai* 
Poroatain  PwajiMi 

PtlnOng  A  PuhlahlnQ.....^... . 

Pidp  *  P«par. _ 

Rubtror _ 

Soapa  A  Dalarganta . 

Staam  Ftariric 

ToKMaMaa _ 

Tknbor _ 


Juna  30. 1961. 
Juno  30, 1961. 
Juna  30, 1961. 
Juno  30, 1061. 
Oocambar  31, 1060. 
Juno  30. 1061. 
Juno  30. 1961. 
Juno  30. 1961. 
Juno  30. 1961. 
Juno  30. 1961. 
Juno  30. 1961. 
Juno  30. 1961. 
M«ch31, 1961. 
Saptambar  30. 1960. 
Saptambar  30, 1060. 

Juno  30, 1961. 
Oocambar  31. 1960. 
Dooombor  31, 1960. 

March  31, 1961. 
Oocambar  31, 1960. 

Juno  30. 1061. 
Saptambar  30, 1060. 
Juna  30. 1961. 
Juno  30, 1061. 
Juna  30, 1061. 
March  31. 1061. 
Juna  30, 1961. 
Oocambar  31. 1060. 
March  31, 1061. 
March  31. 1061. 
June  30. 1061. 
Saptambar  30. 1060. 

March  31, 1061. 
Saptambar  30, 1060. 
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5.  A  new  Part  123  is  added  as  follows: 

PART  123— STATE  PERMIT  PROGRAM 
REQUIREMENTS 

Subpart  A— General 

S*'C. 

123.1  Purpose  and  scope. 

123.2  Definitions. 

123.3  Elements  of  a  program  submission. 

123.4  Program  description. 

123.5  Memorandum  of  Agreement  with  the 
Secretary  for  section  404  programs. 

123.6  Attorney  General's  Statement. 

123.7  Memorandum  of  Agreement  with  the 
Regional  Administrator. 

123.8  Sharing  of  information. 

Subpart  B — Requirentents  of  State 
Programs 

123.11  Requirement  to  obtain  a  permit. 

123.12  Operational  requirements. 

123.13  Control  of  disposal  of  pollutants  into 
wells. 

123.14  Inspections,  monitoring,  entry,  and 
reporting. 

Subpart  C— Transfer  of  Information, 
Objections  to  Permits 

123.21  Receipt  and  use  of  Federal 
information. 

123.22  Transmission  of  information  to  EPA. 

123.23  Objections  to  proposed  NPDES 
permits. 

123.24  Prohibitions. 

Subpart  D— Enforcement  Provisions 

123.31  Compliance  evaluation  programs. 

123.32  Enforcement. 

Subpart  E— Planning  and  Conflict  of 
Interest  Requirements 

123.41  Continuing  planning  process. 

123.42  Agency  board  membership. 

Subpart  F— Procedures  for  Approval  of 
State  Permit  Programs 

123.51  Section  402  approval  process. 

123.52  Section  404  approval  process. 

Subpart  G — Revisions  to  Approved 
Programs 

123.61  Procedure  for  revision  of  State  permit 
programs. 

123.62  NPDES  program  revisions  under  the 
Clean  Water  Act  of  1977. 

Authority:  Clean  Water  Act,  as  amended 
by  the  Clean  Water  Act  of  1977,  33  U.S.C. 

1251  et  seq. 

Subpart  A— General 
S  123.1  Purpose  and  scope. 

(a)(1)  This  Part  speciHes  the 
requirements  of  State  section  404 
(discharges  of  dredged  or  fill  material) 
and  NPDES  (sections  318, 402,  and  405) 
permit  programs  which  must  be  met  in 
order  to  obtain  approval  of  the 
Administrator  under  the  Clean  Water 
Act 

(2)  This  Part  also  specifles  the  process 
for  approving  and  modifying  State 


programs  and  for  EPA  objection  to 
proposed  State  permits. 

(b)  A  State  permit  program  which 
conforms  to  this  Part  shall  be  approved 
by  the  AdminFstrator.  A  State  permit 
program  will  not  be  approved  by  the 
Administrator  under  section  402  of  the 
Act  unless  it  has  authority  to  control  the 
discharges  specified  in  sections  318  and 
405(a)  of  the  Act.  Except  as  provided 
below,  State  section  402  permit 
programs  approved  by  EPA  prior  to  the 
date  of  promulgation  of  these 
regulations  may  implement  sections  318 
and  405  of  the  Act.  If  a  State  lacks 
authority  to  implement  these  sections,  it 
shall  notify  EPA  and  revise  its  program 
in  accordance  with  §  123.62.  Permit 
programs  under  sections  318  and  405 
will  not  be  approved  independent  of  a 
section  402  permit  program. 

(c)  Upon  approval  (and  upon 
subsequent  notiHcation  from  the  State 
that  it  is  administering  the  permit 
program  for  purposes  of  section  404),  the 
Administrator  or  the  Secretary  (in  the 
case  of  section  404  programs),  shall 
suspend  the  issuance  of  permits  for 
those  activities  subject  to  the  approved 
program. 

(d)  After  program  approval  EPA  or  the 
Secretary  (in  the  case  of  section  404 
programs)  shall  retain  jurisdiction  over 
any  permits  (including  general  permits) 
which  have  been  issued  by  the  Federal 
government  unless  arrangements  have 
been  made  with  the  State  in  the 
Memorandum  of  Agreement  for  the 
State  to  assume  responsibility  for  these 
permits.  Retention  of  jurisdiction  shall 
include  the  processing  of  any  permit 
appeals,  modification  requests  or 
variance  requests:  the  conduct  of 
inspections,  and  the  receipt  and  review 
of  self-monitoring  reports.  If  any  permit 
appeal,  modification  request  or  variance 
request  is  not  finally  resolved  when  the 
Federally  issued  permit  expires,  EPA  or 
the  Secretary  (in  the  case  of  section  404 
programs)  vvhen  agreed  to  by  the  State, 
may  continue  to  retain  juris^ction  until 
the  matter  is  resolved.  Under  section 
404(h)(5)  of  the  Act  States  are  entiUed, 
after  program  approval,  to  administer 
and  enforce  general  permits  issued  by 
the  Secretary.  However,  if  the  State 
chooses  not  to  administer  and  enforce 
these  permits  the  Secretary  retains 
jurisdiction  until  they  expire. 

(e)  Any  State  permit  program 
approved  by  the  Administrator  shall  at 
all  times  be  conducted  in  accordance 
with  the  requirements  of  this  Part 
(including,  where  incorporated  by 
reference,  provisions  of  Parts  122, 124, 
and  125). 

(f)  These  regulations  are  promulgated 
under  the  authority  of  sections  304(i), 


101(e)  and  501(a)  of  the  Act.  and 
implement  the  requirements  of  those 
sections. 

[Comment-  No  partial  program  approvals 
may  be  granted.  States  must  have  authority 
to  issue  permits  for  all  discharges  into  all 
waters  of  the  United  States  within  the  State’s 
jurisdiction.  (In  appropriate  circumstances 
more  than  one  State  Agency  can  be  approved 
to  issue  NPDES  permits:  see  {  123.4(b).)  In 
addition.  States  (including  States  which  have 
previously  been  approved)  must  implement 
the  Clean  Water  Act  of  1977,  (Pub.  L  95-217), 
amendments  to  sections  313  (Federal 
facilities);  304(e)  (best  management 
practices);  and  402(b)(8)  (pretreatment)  of  the 
Act  Similarly,  all  the  requirements  of  section 
404  must  be  satisfied  prior  to  approval  of  a 
State  section  404  program.  The  section  404 
and  NPDES  programs  are  independent;  a 
State  may  obtain  approval  for  one  without 
the  other. 

Although  these  regulations  require  States 
to  administer  complete  programs,  EPA 
recognizes  that,  as  a  matter  of  Federal  law,  a 
State  may  lack  authority  to  exercise 
jurisdiction  over  discharges  from  facilities  on 
Indian  lands.  The  lack  of  such  authority  does 
not  constitute  grounds  for  refusal  to  authorize 
State  administration  of  a  program.  However, 
to  the  extent  that  States  have  authority  to 
exercise  jurisdiction,  they  are  required  to  do 
so.) 

(g)  Nothing  in  this  Part  precludes  h 
State  from: 

(1)  Adopting  or  enforcing  any 
standard,  limitation,  or  other 
requirement  which  is  more  stringent 
than  required  under  the  Act;  or 

(2)  Operating  a  permit  program  with  a 
greater  scope  of  coverage  than  required 
under  the  Act. 

(h)  A  State  permit  program  approved 
imder  this  Part  is  established  and 
operated  under  State  law. 

[Comment-  EPA  has  a  continuing  statutory 
responsibility  to  assure  that  the  operation  of 
State  programs  in  in  accordance  with  Federal 
law.  States  must  cooperate  with  EPA  and 
assure  that  it  has  access  to  information  which 
it  requests  in  order  to  carry  out  this 
responsibility.  See  S§  123.8  and  123.61(d).] 

S  123.2  DefinWons. 

(a)  The  definitions  in  Part  122  apply  to 
this  Part. 

(b)  “Draft  permit”  means  the  permit 
prepared  pursuant  to  §§  124.31  or  124.32 
indicating  the  State  Director’s  tentative 
determination  to  issue  or  modify  a 
permit  with  specified  conditions. 

(c)  “Proposed  permit”  means  a  state 
permit  or  permit  modification  prepared 
after  the  public  comment  period  (and, 
where  applicable,  any  public  hearing) 
which  is  sent  to  EPA  for  review  before 
final  issuance  by  the  State.  In  the  case 
of  section  404  programs,  proposed 
permits  are  not  required  unless 
requested  by  EPA. 
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[Comment-  Where  EPA  has  waived  permit 
review  no  proposed  permit  is  required  under 
these  regulations.  The  State  may  issue  a  hnal 
permit  after  meeting  the  requirements  of 
§S  124.31. 124.41, 124.42  and  124.44.] 

(d)  “Memorandum  of  Agreement” 
means  the  agreement  entered  into 
pursuant  to  S  123.7  between  the 
Regional  Administrator  and  the  State 
Director,  governing  the  relationship, 
duties,  and  rights  of  the  parties  in 
operating  a  State  NPDES  program. 

(e)  "State/EPA  Agreement”  means  an 
agreement  between  the  Regional 
Administrator  and  the  State  which 
integrates  and  coordinates  EPA  and 
State  activities,  responsibilities  and 
programs  under  the  Clean  Water  Act, 
the  Resource  Conservation  and 
Recovery  Act,  and  the  Safe  Drinking 
Water  AcL  scope  of  the  State/EPA 
Agreement  may  be  expanded  in  the 
future  to  cover  other  environmental 
programs.  Guidance  for  these 
agreements  will  be  published  from  time 
to  time  in  the  Federal  Renter  (see,  e.g., 
44  FR 17294  March  21, 1979). 

§  123,3  Elements  of  a  program 
submission. 

(a)  EPA  will  not  initiate  formal  review 
of  a  proposed  State  program  until  it 
receives  three  copies  of  a  complete 
program  submission.  If  a  submission 
made  by  a  State  is  not  complete,  the 
statutory  review  period  (i.e.,  the  period 
of  time  allotted  for  EPA  review  under 
the  Act)  shall  not  commence  until  the 
deficiency  is  corrected.  The  submission 
shall  contain  the  following  elements: 

(1)  A  letter  from  the  Governor  of  the 
State  requesting  program  approval; 

(2)  An  Attorney  General's  Statement 
as  required  by  8 123.6; 

(3)  A  Memorandum  of  Agreement  as 
required  by  8  123.7; 

(4)  A  complete  program  description  as 
required  by  8  123.4; 

(5)  Copies  of  the  permit  application 
and  permit  forms  which  the  State 
intends  to  employ  in  its  program.  Except 
for  Discharge  Monitoring  Reports,  forms 
used  by  States  need  not  be  identical  to 
the  forms  used  by  EPA  or  the  Secretary 
but  should  require  the  same  basic 
information.  The  State  need  not  provide 
copies  of  uniform  national  forms  it 
intends  to  tise  but  should  note  that  it 
intends  to  use  these: 

[Comment-  The  States  are  encouraged  to  use 
uniform  national  forms  established  by  the  ' 
Administrator  in  the  case  of  NPDES,  or  the 
Secretary  in  the  case  of  section  404  programs. 
States  are  required  to  use  uniform  national 
Discharge  Monitoring  Reports,  see 
8  122.31(1).  Regulations  will  be  proposed  in 
the  near  future  specifying  information 
required  on  State  NPDES  and  section  404 
application  forms.  Uniform  national  forms 


may  be  modified  to  substitute  the  State 
Agency’s  name,  address,  logo,  and  other 
similar  information,  as  appropriate,  in  place 
ofEPA's.] 

(6)  Copies  of  all  applicable  statutes 
and  regiilations,  including  those 
governing  applicable  State 
administrative  procedures;  and 

(7)  In  the  case  of  section  404 
programs,  a  Memorandum  of  Agreement 
between  the  State  and  the  Secretary  as 
required  by  8  123.5. 

(b)  If  the  State's  submission  is 
materially  changed  during  the  statutory 
review  period,  the  review  period  shall 
recommence. 

8  123.4  Program  description. 

Any  State  desiring  to  administer  a 
permit  program  shall  submit  to  the 
Administrator  a  complete  description  of 
the  program  it  proposes  to  establish  and 
administer  under  State  law  or  under  an 
interstate  compact.  The  program 
description  shall  include: 

(a)  A  description  of  how  the  State 
intends  to  carry  out  its  responsibilities 
under  the  Act. 

(b) (1)  A  description  (including 
organization  charts)  of  the  organization 
and  structure  of  the  State  agency  or 
agencies  which  will  have  responsibility 
for  administering  the  permit  program. 
NPDES  authority  may  be  shared  by  two 
or  more  State  agencies  but  each  agency 
must  have  Statewide  jurisdiction  over  a 
class  of  activities.  Where  more  than  one 
agency  is  responsible  for  issuing 
permits,  each  agency  must  make  a 
submission  meeting  the  requirements  of 
8  123.3  before  formal  EPA  review  will 
commence.  In  the  case  of  section  404 
programs,  the  State  must  designate  one 
agency  to  be  responsible  for  issuing 
section  404  permits. 

(2)  In  the  case  of  section  404 
programs,  the  program  description  shall 
describe  how  the  State  section  404 
agency  will  interact  with  other  State  and 
local  agencies. 

[Comment-  There  is  no  restriction  limiting  the 
number  and  type  of  state  agencies 
implementing  die  NPDES  program.  However. 
EPA  favors  the  use  of  a  single  agency.) 

(c)  A  description  of  State  procedures 
for  the  issuance  of  permits  (including 
general  permits  if  the  State  chooses  to 
implement  8  122.48),  and  any  State 
appellate  review  procedures. 

(d)  A  description  of  the  State’s 
priorities  for  issuance  of  permits. 

(e)  A  description  of  the  State’s 
priorities  for  enforcement  of  permits, 
including  a  complete  description  of  the 
State’s  compliance  tracking  and 
enforcement  programs.  In  addition,  in 
the  case  of  section  404  programs  the 


State  must  explain  how  it  will 
coordinate  its  enforcement  strategy  with 
that  of  the  Corps  of  Engineers  and  EPA. 

(f)  A  description  of  the  funding 
€irrangements  and  personnel 
qualifications  for  the  State’s  program, 
including  the  following  information: 

(1)  A  description  of  the  agency  stafi 
who  will  be  engaged  in  carrying  out  the 
State  program,  including  the  number  and 
occupations  of  the  employees; 

(2)  A  list  of  the  proposed  or  actual 
costs  of  establishing  and  administering 
the  program,  includhig  the  cost  of  the 
personnel  listed  in  paragraph  (f)(1)  of 
this  section,  the  cost  of  administrative 
support,  and  the  cost  of  technical 
support; 

(3)  A  description  of  the  funding, 
including  Federal  grant  money, 
available  to  the  State  Director  to  meet 
the  costs  listed  in  paragraph  (f)(2)  of  this 
section,  including  any  restriction  or 
limitation  upon  this  funding.  Where  the 
State  proposes  to  administer  a  program 
of  greater  scope  than  is  required  by 
Federal  law,  the  information  provided 
under  this  paragraph  shall  indicate  the 
resources  dedicated  to  administering  the 
federally  required  portion  of  the 
program;  and 

(4)  For  section  404  programs,  a 
description  of  the  categories  and  sizes  of 
dicharges  of  dredged  or  fill  material  to 
which  the  State  Director  proposes  to 
issue  permits.  For  each  category,  the 
following  information  shall  be  given: 

(i)  Estimated  number  within  the 
category  which  must  file  for  a  permit; 
and 

(ii)  Number  and  percent  within  each 
category  for  which  the  State  has  already 
issued  a  State  permit  or  equivalent 
document  regulating  the  discharge. 

(g)  In  the  case  of  section  404 
programs,  a  description  of  the  specific 
best  management  practices 
requirements  proposed  to  be  used  to 
satisfy  the  exemption  provisions  of 
section  404(f)(1)(E)  for  construction  or 
maintenance  of  farm  roads,  forest  roads, 
or  temporary  roads  for  moving  mining 
equipment  in  accordance  with 
applicable  regulations. 

[Comment-  Regulations  governing  these  BMPs 
will  be  proposed  in  the  near  future.) 

8 123.5  Memorandum  of  Agreement  with 
the  Secretary  for  section  404  programs. 

In  the  case  of  section  404  programs 
the  State  shall  enter  into  a 
Memorandum  of  Agreement  with  the 
Secretary,  which  shall  include: 

(a)  An  identification  of  those  waters 
in  which  the  Secretary  will  suspend  the 
issuance  of  section  404  permits 
(pursuant  to  section  404  (h)(2)  and  (g)(1)) 
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upon  approval  of  the  State  program  by 
the  Administrator. 

(b)  Where  an  agreement  is  reached, 
procedures  for  joint  processing  of 
permits  for  activities  which  require  both 
a  section  404  permit  from  the  State  and 
a  section  9  or  10  permit  from  the  ' 
Secretary  under  the  River  and  Harbor 
Act  of  1899. 

(c)  An  identification  of  those 
in^vidual  and  general  permits,  if  any, 
issued  by  the  Secretary,  the  terms  and 
conditions  of  which  thh  State  intends  to 
administer  and  enforce  (including 
inspection,  monitoring,  and  surveillance 
responsibilities]  upon  receiving  approval 
of  its  program,  and  a  plan  for 
transferring  these  permits  to  the  State. 
[Comment-  See  Comment  to  {  123.7(b)(1).] 

(d)  Procedures  whereby  the  Secretary 
will  transfer  to  the  State  pending  section 
404  permit  applications  and  other 
relevant  information,  as  specified  in 

§  123.21. 

(e)  Assurance  that  the  State  will  not 
issue  any  section  404  permit  for  a 
discharge  which,  in  the  judgment  of  the 
Secretary  after  consultation  with  the 
Secretary  of  the  Department  in  which 
the  Coast  Guard  is  operating,  would 
substantially  impair  anchorage  or 
navigation. 

(f)  Those  “classes  or  categories'*  if 
any,  of  proposed  State  permits  for  which 
the  Secretary  waives  the  right  to  review. 

(g)  Other  matters  not  inconsistent 
wi^  this  Part  that  the  Secretary  and  the 
State  deem  appropriate. 

[Comment  States  that  regulate  the  discharge 
of  dredged  or  fill  material  into  those 
traditionally  navigable  waters  which,  by 
virtue  of  section  404(g)(1),  will  also  require  a 
section  404  permit  from  the  Secretary  after 
State  program  approval,  are  strongly 
encouraged  to  establish  in  this  Memorandum 
of  Agreement  procedures  for  joint  processing 
of  permits,  including  joint  public  notices  and 
public  hearings.) 

§  123.6  Attorney  Generars  Statement 

(a)  Any  State  desiring  to  administer  a 
permit  program  shall  submit  a  statement 
from  the  State  Attorney  General  (or  the 
attorney  for  those  State  agencies  which 
have  independent  legal  counsel],  that 
the  laws  of  the  State,  or  the  interstate 
compact,  as  the  case  may  be,  provide 
adequate  authority  to  carry  out  the 
program  described  under  §  123.4  and  to 
meet  the  requirements  of  this  Part.  The 
Attorney  General’s  Statement  shall 
include  citations  to  specific  statutes, 
administrative  regulations,  and,  where 
appropriate,  judicial  decisions  to 
demonstrate  adequate  legal  authority. 

[Comment  To  qualify  as  “independent  legal 
counsel"  the  attorney  signing  the  statement 


required  by  this  section  must  have  full 
authority  to  independently  represent  the 
State  in  court  on  all  matters  pertaining  to  the 
State  program.) 

(b)  Where  juridiction  may  be 
exercised  over  activities  on  Indian 
lands,  the  statement  shall  certify  that 
the  State  has  such  authority. 

(c)  In  the  case  of  section  404 
programs,  in  addition  to  certifying  the 
authorities  described  in  paragraph  (a), 
the  Attorney  General's  Statement  shall 
also  contain: 

(1) An  analysis  of  the  State’s  law 
prohibiting  the  taking  of  private 
property  without  just  compensation, 
including  any  applicable  judicial 
interpretations,  and  assurance  that  this 
will  not  adversely  affect  the  successful 
implementation  of  the  State’s  regulation 
of  the  discharge  of  dredged  or  fill 
material:  and 

(2)  A  certification  that  the  State  has 
authority  to  prohibit,  deny,  restrict,  or 
withdraw  the  specification  of  disposal 
sites  for  the  discharge  of  dredged  or  fill 
material  in  any  defined  area  of  those 
waters  for  which  the  State  receives 
section  404  authority,  including: 

(i)  Authority  to  apply  the  criteria 
contained  in  40  CFR  Part  230: 

(ii)  Authority  (similar  to  EPA’s 
authority  under  section  404(c))  to 
prohibit  the  discharge  of  dredged  or  fill 
material  into  areas  where  such 
discharges  would  have  an  unacceptable 
adverse  effect  on  municipal  water 
supplies,  shellfish  beds  and  fishery 
areas  (including  spawning  and  breeding 
areas),  wildlife  or  recreational  areas. 

[Comment  The  above  authority  to  prohibit, 
deny,  restrict  or  withdraw  the  specification 
of  disposal  sites  should  not  be  limited  to 
situations  where  an  application  for  a  404 
permit  has  been  made,  but  should  also 
include  the  authority  to  designate  areas 
which  will  not  be  available  for  disposal  site 
specification,  as  described  in  40  CFR 
S  230.7(d).  Nothing  in  subparagraph  (c)(2](ii) 
is  intended  to  limit  the  Administrator's 
authority  to  take  similar  actions  under 
section  404(c)  of  the  Act.) 

(d)  The  authorities  cited  by  the  State 
Attorney  General  or  other  legal  officer 
as  authority  to  meet  the  requirements  of 
this  Part  shall  be  in  the  form  of  lawfully 
adopted  State  statutes  or  regulations 
which  shall  be  in  full  force  and  effect  at 
the  time  the  statement  is  signed. 

[Comment  This  Part  sets  forth  a  number  of 
procedural  requirements.  For  example, 

§  123.22  requires  approved  States  to  transmit 
information  to  EPA  and  other  agencies.  Not 
all  such  procedural  requirements  need  be 
embodied  in  State  regulations.  However,  the 
State  must  show  it  has  adequate  authority  to 
carry  out  all  the  requirements  of  this  Part, 
and  that  no  State  statute  or  regulation  is 
inconsistent  with  those  requirements.) 


f  129.7  MMnocwidum  of  AQfooMOiit  wMli 
tho  roQlonol  odmMolrotor. 

(a)  Before  the  Administrator  approves 

any  State  NPDES  or  section  404 
program,  the  State  Director  and  the 
Regional  Administrator  shall  execute  a 
Memorandum  of  Agreement  (MOA),  ^ 

which  shall  be  approved  by  the 
Administrator  not  later  than  the  time  of 
program  approval.  In  addition  to 
including  Ae  requirements  of  paragraph 
(b),  the  Memorandum  of  Agreement  may 
indude  other  terms,  conditions,  or 
agreements  relevant  to  the 
administration  and  enforcement  of  the 
State’s  regulatory  program  which  are  not 
inconsistent  with  this  Part.  No 
Memorandum  of  Agreement  shall  be 
approved  which  restricts  EPA’s 
statutory  oversight  responsibility.  *1110 
Memorandum  of  Agreement  shall  be 
available  for  inspection  and  commmit 
before  the  public  hearing  required  by 

SS  123.51  or  123.52. 

(b)  The  Memorandum  of  Agreement 
shall  include  the  following: 

(1)  Provisions  implementing  $  123.21 
for  the  prompt  transfer  of  any  pending 
permit  applications  or  any  offier 
relevant  information  not  already  in  the 
possession  of  the  State  Director.  Where 
existing  permits  are  transferred  to  the 
State  for  administration,  the 
Memorandum  of  Agreement  shall 
contain  provisions  specifying  a 
procedure  for  transferring  responsibility 
for  these  permits.  Where  existing 
permits  are  not  transferred,  S  123.1(d) 
applies. 

[Comment  In  many  instances  States  will  lack 
the  authority  to  directly  administer  permits 
issued  by  EPA  However,  a  procedure  may  be 
established  to  transfer  responsibility  for 
these  permits.  For  example,  a  State  could 
issue  permits  identical  to  the  outstanding 
EPA  permits  which  could  be  simuitaneously 
revoked.) 

(2)  Provisions  implementing  §§  123.22 
and  123.23  specifying  the  basis  and 
procedures  for  EPA  to  receive  permits 
and  permit  applications  from  the  State 
for  review,  comment  and  objection.  In 
the  case  of  a  State  section  4(M  program 
the  State  shall  assure  that  it  will 
transmit  copies  of  all  proposed  permits 
to  the  Corps  of  Engineers,  the  U.S.  Fish 
and  Wildlife  Service,  and  the  National 
Marine  Fisheries  Service  at  the  same 
time  such  permits  are  transmitted  to 
EPA,  subject  to  the  right  of  any  of  these 
agencies  to  waive,  in  whole  or  in  part, 
the  right  to  receive  such  permits. 

(3) (i)  In  the  case  of  section  402 
programs,  provisions  specifying  the 
extent  to  which  EPA  review  of  State- 
issued  permits  will  be  waived  under 
sections  402(d)(3),  (e)  or  (f)  of  the  Act. 
While  the  Regional  Administrator  and 
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the  State  may  agree  to  waive  EPA 
review  of  certain  "classes  or  categories’* 
of  permits,  no  waiver  of  review  may  be 
granted  for  the  following  discharges: 

(A)  Discharges  into  the  territorial  sea 
or  contiguoiis  zone: 

(B)  Discharges  which  may  affect  the 
waters  of  a  State  other  than  the  one  in 
which  the  discharge  originates: 

(C)  Proposed  NPDES  general  permits 
(see  §  122.48): 

(D)  Discharges  from  publicly  o«vned 
treatment  works  with  a  daily  average 
disdiarge  exceeding  1  million  gallons 
per  day. 

(E)  Discharges  of  uncontaminated 
cooling  water  with  a  daily  average 
discharge  exceeding  500  million  gallons 
per  day. 

(F)  Discharges  from  any  major 
discharger  or  from  any  discharger  within 
cmy  of  the  industrial  categories  listed  in 
Appendix  A  to  Part  122: 

(G)  Discharges  from  other  sources 
with  a  daily  average  discharge 
exceeding  0.5  milliori'galloiu  per  day, 
except  that  EPA  review  of  permits  for 
discharges  of  non-process  wastewater 
may  be  waived,  regardless  of  flow,  with 
the  prior  concurrence  of  the  EPA  Deputy 
Assistant  Administrator  for  Water 
Enforcement; 

(ii)  In  the  case  of  section  404 
programs,  provisions  specifying  the 
extent  to  which  EPA  review  of  permit 
applications  and  State-issued  permits 
will  be  waived  imder  sections  404(k)  or 
(1)  of  the  Act  While  the  Regional 
Administrator  and  the  State,  in 
consiiltation  with  the  Corps  of 
Engineers,  the  U.S.  Fish  and  Wildlife 
Service,  and  the  National  Marine 
Fisheries  Service,  may  agree  to  waive 
Federal  review  of  certain  “classes  or 
categories”  of  permits  no  waiver  may  be 
granted  for  the  following  activities: 

(A)  Discharges  which  may  affect  the 
waters  of  a  State  other  than  one  from 
which  the  discharge  originates; 

(6)  Discharges  incidental  to  activities 
described  in  section  404(f)(2)  of  the  Act 
(i.e.,  activities  having  as  their  purpose 
bringing  an  area  of  the  waters  of  the 
United  States  into  a  new  use.  where  the 
flow  and  circulation  of  waters  may  be 
impaired  or  their  reach  reduced); 

(C)  Proposed  section  404  general 
permits;  or 

(D)  Discharges  known  or  suspected  to 
contain  toxic  or  hazardous  pollutants  in 
signiflcant  amounts. 

(iii)  Whenever  a  waiver  is  granted 
under  paragraph  (b)(3)  (i)  or  (ii)  of  this 
section,  a  statement  that  the  Regional 
Administrator  retains  the  right  to 
terminate  the  waiver,  in  whole  or  in 
part,  at  any  time  by  sending  the  State 
Director  written  notice  of  termination. 


The  waiver  shall  not  affect  the  duty  of 
the  State  to  supply  EPA  with  copies  of 
all  permit  applications,  public  notices 
and  flnal  permits. 

(4)  Provisions,  consistent  with  this 
Part,  specifying  the  frequency  and 
content  of  reports,  documents  and  other 
information  which  the  State  must  submit 
to  EPA. 

(5)  Provisions  on  the  State’s 
enforcement  program  including: 

(i)  Provisions  for  compliance 
monitoring  by  the  State  and  by  EPA  and 
for  the  coordination  of  these  efforts. 
These  provisions  may  specify  the  basis 
on  which  the  Regional  Administrator 
will  select  facilities  or  activities  within 
the  State  for  EPA  inspection: 

(ii)  Fiscal  arrangements  for  effective 
litigation  support  for  the  State  attorney 
general  or  other  appropriate  legal 
officers; 

(iii)  The  establishment  of  an 
enforcement  management  system 
implementing  the  reqmrements  of 
§  123.31. 

(6)  Where  appropriate,  provisions  fur 
joint  processing  of  permits  by  the  State 
and  EPA. 

[Comment-  To  promote  efficiency  and  to 
avoid  duplication  and  inconsistency.  States 
are  encouraged  to  enter  into  joint  processing 
agreements  with  EPA  for  permit  issuanxx. 
Likewise.  States  are  encouraged  to 
consolidate  their  own  permit  programs  and 
activities.] 

(7)  Provisions  for  modifioation  of  the 
Mraorandum  of  Agreement  with  the 
approval  of  the  Administrator. 

(c)  The  Memorandum  of  Agreement 
and  the  State/EPA  Agreement  should  be 
consistent  If  the  State/EPA  Agreement 
indicates  that  a  change  is  needed  in  the. 
Memorandum  of  Agreement  the 
Memorandum  of  Agreement  may  be 
amended  in  accordance  with  procedures 
set  forth  in  this  Part  The  State/EPA 
Agreement  may  not  override  the 
Memorandum  of  Agreement 

[Comment-  Detailed  program  priorities  and 
speciiic  arrangements  for  EPA  support  of  the 
State  program  will  change  and  are  therefore 
more  appropriately  negotiated  in  the  ccmtext 
of  annual  agreements  rather  than  in  the 
MDA.  Where  this  is  the  case;  it  may  still  be 
appropriate  to  specify  in  the  MOA  the  basis 
for  such  detailed  agreements,  for  example,  a 
provision  in  the  MOA  specifying  that  ^A 
will  select  facilities  in  the  State  for  inspection 
annually  as  part  of  the  State/EPA 
Agreement.] 

§  123.8  Sharing  of  information. 

(a)  Any  information  obtained  or  used 
pursuant  to  a  State  program  shall  be 
available  to  EPA  upon  request  without 
restriction.  If  the  iifformation  has  been 
submitted  to  the  State  under  a  claim  of 


confidentiality,  the  State  must  pass  that 
claim  on  to  EPA.  Any  information 
obtained  from  a  State  and  subject  to  a 
claim  of  confidentiality  will  be  treated 
in  accordance  with  the  regulations  in  40 
CFR  Part  2.  If  EPA  obtains  information 
from  a  State  that  is  not  claimed  to  be 
confidential,  EPA  may  make  that 
information  available  to  the  public 
without  further  notice. 

(b)  EPA  may  furnish  information  to 
States  in  order  to  implement  these 
regulations.  In  the  case  of  information 
claimed  as  confidential  by  submitters. 
State  access  will  be  subject  to  the  rules 
in  40  CFR  Part  2.  Subpart  B. 

Subpart  B  Requirmenta  of  State 
Programa 

S  123.11  RaquirMnent  to  obtain  a  pertniL 

(a)  State  NH)ES  permit  programs 
must  have  a  statute  or  regulation, 
enforceable  in  State  courts,  which 
prohibits  the  discharge  of  pollutants  by 
any  person  except  as  authorized  by  a 
permit  in  effect  under  the  State  program 
or  under  section  402  of  the  Act.  except 
that  States  need  not  regulate  discharges 
exempt  from  the  Fedei^  permit 
requirement  under  }  122.4. 

(b)  State  section  404  permit  programs 
must  have  a  statute  or  regulation, 
enforceable  in  State  courts,  which 
prohibits  the  discharge  of  dredged  or  fill 
material  into  waters  subject  to  the 
State’s  jiirisdiction  by  any  person  except 
as  authorized  by  a  permit  in  effect  under 
the  State  program  or  under  section  404 
of  the^Act,  except  that  States  need  not 
regulate  discharges  exempt  from  the 
Federal  permit  requirement  under 
section  404(r)  or  under  the  regulations 
implement^  section  404(fKl)  of  the 
Act. 

[Comment-  { 123.1(g)  provides  that  States  are 
not  preempted  from  adopting  more  stringent 
standards  or  regulating  more  activities  than 
the  Act  requires.  For  example.^tates  may 
choose  to  regulate  certain  minor  categories  of 
discharges  of  dredged  or  fill  material  which 
have  been  exempted  from  the  Federal 
program  by  section  404(f)(1)  of  the  Act. 
Likewise,  States  are  not  precluded  from 
regulating  activities  which,  by  virtue  of 
section  404(g)(1)  of  the  Act,  also  require  a  404 
permit  from  the  Secretary.  Although  State 
permits  in  waters  described  in  section 
404(g](l)  are  not  section  404  permits,  section 
404(t)  of  the  Act  provides  that  a  State  is  not 
preempted  from  requiring  permits  for 
discharges  into  these  waters.  It  should  be 
noted  that  the  regulations  of  the  Corps  of 
Engineers  encoiKttge  joint  Corps-State 
processing  of  permits,  including  joint  public 
notices  and  hearings  (33  CFR  f  32b.4(j)).  The 
Secretary  attaches  considerable  weight  to 
State  determinations  (33  CFR  |  3204{jXl)- 

(7).J 
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§123.12  operational  requirements. 

(а)  State  section  402  programs  must 
have  legal  authority  to  implement  each 
of  the  following  provisions  and  must  be 
administered  in  conformance  with  each 
of  the  following  provisions: 

(1)  §  122.5 — (Signatories); 

(2)  §  122.11(d) — (Permit  issuance; 
effect  of  permit); 

(3)  5122.12(a).  (c)  and  (d)— (Duration 
and  transferability  of  permits); 

(4)  5122.13 — (Prohibitions); 

(5)  5122.14 — (Conditions  applicable  to 
all  permits); 

(б)  5122.15— (Applicable  limitations, 
standards,  prohibitions  and  conditions); 

(7)  5122.16— (Calculation  and 
specification  of  effluent  limitations  and 
standards); 

(8)  5122.17(a).  (b),  (d).  (e)  and  (f)— 
(Schedules  of  compliance); 

(9)  5122.20— (Monitoring); 

(10)  5122.21-^ecording  of  monitoring 
results); 

(11)  5122.22 — (Reporting  of  monitoring 
results); 

(12)  5  122.23 — (Noncompliance 
reporting); 

(13)  5  122.31 — (Modification, 
revocation  and  reissuance,  and 
termination); 

(14)  Part  122,  Subpart  E  except 

55  122.40, 122.47(a)Kc)  and  122.49— 
(Special  NPDES  provided. 

States  are  not  required  to  implement  the 
general  permit  program  under  5  122.48. 
lif  a  State  chooses  to  issue  general 
permits  such  action  is  subject  to  the 
following  conditions: 

(i)  Any  general  permit  shall  be  issued 
in  accordance  with  5  122.48; 

(ii)  Prior  to,  or  at  the  time  of  proposal 
of  any  general  permit  the  State 
Attorney  General  (or  other  legal  officer 
as  appropriate,  see  5  123.6)  shall  certify 
that  the  State  has  adequate  legal 
authority  to  issue  and  enforce  general 
permits; 

(iii)  EPA  shall  have  90  days  to  review 
any  proposed  general  permit  and 

(iv)  All  general  permits,  except  those 
for  separate  storm  sewers,  may  be 
objected  to  on  EPA's  behalf  by  the  EPA 
Deputy  Assistant  Administrator  for 
Water  Enforcement.  The  State  shall 
transmit  a  copy  of  any  such  proposed 
general  permit  to  the  EPA  Deputy 
Assistant  Administrator  for  Water 
Enforcement  at  the  same  time  the 
proposed  permit  is  transmitted  to  the 
EPA  Regional  Office. 

(15)  5  124.13 — (Modification  requests); 

(16)  5  124.31(b) — (Draft  permits); 

.  (17)  5  124.32(a) — (Other  draft  permits); 

(18)  5  124.33^Statement  of  basis); 

(19)  5  124.34— (Fact  sheet); 

(20)  5  124.41 — (Public  notices); 


(21)  5  124.42 — (Public  comments  and 
hearing); 

(22)  5  124.44 — (Comments  from 
government  agencies); 

(23)  5  124.51 — (Time  requirements  for 
variances),  provided.  State  programs  are 
not  required  to  provide  for  any  or  all  of 
the  variances  listed  in  5  124.51; 

(24)  5  124.52 — (Decision  on  variances); 

(25)  5  124.63(a) — (Response  to 
comments); 

(26)  5  124.131(a) — (Public  access); 

(27)  Subparts  A,  B.  C,  D,  H,  I, ),  K  and 
L  of  Part  125— (NPDES  Determinations); 
and 

(28)  40  CFR  Parts  129, 133  and 
Subchapter  N. 

(b)  States  seeking  approval  of  section 
404  programs  should  consult  with  EPA 
on  the  operational  aspects  of  their 
programs. 

{Continent  Regulations  governing  the 
operational  aspects  of  State  section  404 
programs  will  be  proposed  in  the  near  future.) 

5123.13  Control  Of  disposal  Of  poOutants 
Intowalis. 

State  section  402  permit  programs 
must  have  authority  to  issue  permits  to 
control  the  disposal  of  pollutants  into 
wells.  Such  authority  shall  enable  the 
State  Director  to  protect  the  public 
V  health  and  welfare  and  to  prevent  the 
pollution  of  ground  and  surface  waters 
by  prohibiting  well  discharges  or  by 
permitting  them  with  appropriate  permit 
terms  and  conditions. 

[Comment  States  which  are  authorized  to 
administer  the  NPDES  permit  program  under 
section  402  of  the  Act  are  encouraged  to  rely 
on  existing  statutory  authority,  to  the  extent 
possible,  in  developing  a  State  underground 
injection  control  (UIC)  program  under  section 
1422  of  the  Safe  Drinking  Water  Act  Section 
402(b)(1)(D)  of  the  Clean  Water  Act  requires 
that  NPDES  States  have  the  authority  “to 
issue  permits  which .  .  .  control  the  disposal 
of  pollutants  into  wells.”  In  many  instances, 
therefore,  NPDES  States  will  have  statutory 
authority  to  regulate  well  disposal  which 
sattsHes  the  requirements  of  the  UIC 
program.  However,  the  Clean  Water  Act 
excludes  certain  types  of  well  injections  from 
the  definition  of  “pollutant”  If  the  State's 
statutory  authority  contains  a  similar 
exclusion  it  may  need  to  be  modified  to 
qualify  for  UIC  program  approval.) 

5 123.14  Inspections,  monitoring,  entry, 
and  reporting. 

Any  State  permit  program  shall 
provide  adequate  authority  to  inspect, 
monitor,  enter,  cmd  require  reports  to  at 
least  the  same  extent  as  required  in 
section  308  of  the  Act 


Subpart  C— Transfer  of  Information, 
Objections  To  Permits 

5 123.21  Receipt  and  use  of  Federal 
InformatiofL 

Upon  receiving  EPA  approval,  the 
State  agency  administering  a  permit 
program  shall  be  sent  any  relevant 
information  which  was  collected  by  EPA 
or,  where  appropriate,  the  Secretary. 

The  Memoranda  of  Agreement  under 
55 123.5  and  123.7  shall  provide  for  the 
following,  in  such  marmer  as  the  State 
Director  and  the  Regional  Administrator 
or,  where  appropriate,  the  Secretary, 
shall  agree: 

(a)  Prompt  transmission  to  the  State 
Director  from  the  Regional 
Administrator  or  the  Secretary  of  copies 
of  any  pending  permit  applications  or 
any  other  relevant  information  collected 
before  the  approval  of  the  State  permit 
program  and  not  already  in  the 
possession  of  the  State  Director.  Where 
existing  permits  are  transferred  to  the 
State  Director  (e.g.,  for  purposes  of 
compliance  monitoring,  enforcement  or 
reissuance),,relevant  L^ormation 
includes  support  files  for  permit 
issuance,  compliance  reports,  and 
records  of  enforcement  actions. 

(b)  Procedures  to  ensure  that  the  State 
Director  will  not  issue  a  permit  on  the 
basis  of  any  application  received  from 
the' Regional  Administrator  or  the 
Secretary  which  the  Regional 
Administrator  or  the  Secretary  identifies 
as  incomplete  or  otherwise  deficient 
imtil  the  State  Director  receives 
information  sufficient  to  correct  the 
deficiency. 

5 123.22  Transmiasion  of  infonnatlon  to 
EPA. 

(a)  Each  State  agency  administering  a 
permit  program  shall  transmit  to  the 
Regional  Administrator  (and  in  the  case 
of  section  404  programs,  to  the  Corps  of 
Engineers,  the  U.S.  Fish  and  Wildlife 
Service,  and  the  National  Marine 
Fisheries  Service),  copies  of  permit 
program  forms  and  any  other  relevant 
information  to  the  extent  and  in  the 
manner  agreed  to  by  the  Director  and 
the  Regional  Administrator  in  the 
Memorandum  of  Agreement  and  not 
inconsistent  with  this  Part.  EPA  review 
of  proposed  NPDES  general  permits  is 
governed  by  5  123.t2(a)(14).  The 
Memorandum  of  Agreement  shall 
provide  for  the  following: 

(1)  Prompt  transmission  to  the 
Regional  Administrator  of  a  copy  of  any 
complete  permit  applications  received 
by  the  State  Director. 

(2)  Prompt  transmission  to  the 
Regional  Administrator  and  any 
affected  State  of  notice  of  every  action 
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taken  by  the  State  agency  related  to  the 
consideration  of  any  permit  application, 
including  a  copy  of  each  proposed  or 
draft  permit  and  any  terms,  conditions, 
requirements,  or  documents  which  are 
related  to  the  proposed  or  draft  permit 
or  which  affect  the  authorization  of  the 
proposed  permit  In  the  case  of  section 
494  programs,  the  above  shall  be 
transmitted  to  the  Corps  of  Engineers, 
the  U.S.  Fish  and  Wildlife  Service,  and 
the  National  Marine  Fisheries  Service  at 
the  same  time  they  are  transmitted  to 
EPA.  The  State  program  shall  provide: 

(i)  A  period  of  time  (up  to  90  days)  in 
wUch  the  Regional  Administrator,  or 
where  appropriate,  the  EPA  Deputy 
Assistant  Administrator  for  Water 
&iforcement  (see  §  123.12(a)(14]),  may 
comment  upon,  object  to,  or  make 
recommendations  with  respect  to  the 
proposed  permit  and,  in  the  case  of 
section  404  programs,  on  the  permit 
application.  A  copy  of  any  comment 
objection,  or  recommendation  shall  be 
sent  to  the  permit  applicant  by  EPA.  In 
the  case  of  NPDES  general  permits,  EPA 
shall  have  90  days  to  comment  upon, 
object  to,  or  make  recommendations 
with  respect  to  the  proposed  permit 

(ii)  In  the  case  of  a  draft  or  proposed 
permit  which  includes  a  tentative 
determination  to  approve  a  variance 
request  which  may  only  be  authorized 
by  EPA  (see  { 124.52(b)),  formal  EPA 
review  of  the  permit  shall  not  begin 
under  this  section  and  S  123.23  until  EPA 
rules  on  the  variance  request 

[Comment:  Normally  EPA  review  time  is 
substantially  less  than  90  days.  However, 

EPA  resmves  the  right  to  take  a  full  90  days 
to  supply  specific  grounds  for  objection 
where  a  general  objection  is  filed  within  the 
review  period  of  the  Memorandum  of 
Agreement.  In  making  comments,  objections 
or  recommendations  on  proposed  State 
section  404  permits,  the  Regional 
Administrator  will  consider  any  timely 
written  comments  submitted  to  him  by  the 
Secretary,  the  U.S.  Fish  and  Wildlife  Service 
or  the  National  Marine  Fisheries  Service.) 

(3)  Transmission  to  the  Regional 
Administrator  of  a  copy  of  every  issued 
permit  following  issuance,  along  with 
any  and  all  terms,  conditions, 
requirements,  or  documents  which  are 
related  to  or  affect  the  authorization  of 
the  permit. 

(b)  In  the  case  of  NPDES  programs, 
transmission  by  the  State  Director  to 
EPA  of: 

(1)  Notices  from  publicly  owned 
treatment  woiks  under  $  122.15(d)  and 
40  CFR  Part  403,  upon  request  of  the 
Regional  Administrator; 

(2)  A  copy  of  any  significant 
comments  presented  in  writing  pursuant 
to  the  public  notice  and  the  response  to 


comments  prepared  pursuant  to 
i  124.63(a)  if: 

(i)  The  Regional  Administrator 
requests  this  information;  or 

(ii)  The  proposed  permit  contains 
requirements  significantly  different  from 
those  contained  in  the  tentative 
determination  and  draft  permit;  or 

(iii)  Significant  comments  adverse  to 
the  tentative  determination  and  draft 
permit  have  been  presented  at  the 
hearing  or  in  writing  pursuant  to  the 
public  notice;  and 

(3)  A  quarterly  noncompliance  report 
in  accordance  with  { 122^13. 

(c)  Within  the  time  period  agreed 
upon  in  the  Memorandum  of  Agreement 
(or  90  days  in  the  case  of  proposed 
NPDES  general  permits),  the  Regional 
Administrator  (or,  where  appropriate, 
the  EPA  Deputy  Assistant  Administrator 
for  Water  foforcement),  pursuant  to  the 
right  to  object  provided  in  the  Act  and 

§  123.23,  may  comment  upon,  object  to, 
or  make  recommendations  with  respect 
to  any  proposed  permiL  In  the  case  of 
section  404  programs,  the  Regional 
Administrator  shall  notify  the  State 
Director  of  his  or  her  intent  to  comment 
upon  or  object  to  a  proposed  permit 
within  30  days  of  receipt. 

(d)  The  Regional  Administrator  may, 
by  agreement  with  the  State  Director  in 
(he  Memorandum  of  Agreement  (see 

§  123.7(b)(3)),  waive  the  right  to  review, 
object  to,  or  comment  upon  permit 
applications  and  proposed  permits  for 
classes,  types,  or  sizes  of  discharges 
within  any  category  of  point  sources, 
including  the  ri^t  to  receive  information 
under  paragraphs  (a)(2)  and  (b)(2)  of  this 
section. 

(e)  Any  State  section  404  permit 
program  shall  provide  for  transmission 
by  the  State  Director  to  the  Regional 
Administrator  of  the  quarterly  and 
annual  reports  on  the  permit  program,  in 
accordance  with  applicable  regulations. 

[Comment:  Regulations  governing  reporting 
requirements  for  State  section  404  programs 
will  be  proposed  in  the  near  future.) 

(f)  Any  State  permit  program  shall 
keep  such  records  and  submit  to  the 
Administrator^  such  information  as  the 
Administrator  may  reasonably  require 
to  ascertain  whether  the  State  program 
complies  with  the  requirements  of  the 
Act  or' of  this  Part. 

S  123.23  Objections  to  proposed  NPDES 
permits. 

(a)(1)  Within  the  period  of  time 
provided  under  the  Memorandum  of 
Agreement,  the  Regional  Administrator 
shall  notify  the  State  Director  of  any 
objection  to  issuance  of  a  proposed 
peimt  (except  as  provided  in  paragraph 


(a)(2)  of  this  section  for  proposed 
general  permits).  This  notification  shall 
set  forth  in  writing  the  general  nature  of 
the  objection. 

(2)  Within  90  days  following  receipt  of 
the  proposed  permit  which  has  been 
objected  to  under  subparagraph  (a)(1)  of 
this  section,  or  in  the  case  of  general 
permits,  within  90  days  after  the  receipt 
of  the  proposed  general  permit,  the 
Regional  Administrator,  or,  in  the  case 
of  general  permits  other  than  for 
separate  storm  sewers,  the  EPA  Deputy 
Assistant  Administrator  for  Water 
Enforcement  shall  set  forth  in  writing 
and  transmit  to  the  State  Director. 

(i)  A  statement  of  the  reasons  for  the 
objection  (including  the  section  of  the  ^ 
Act  or  regulations  that  support  the 
objection),  and 

(ii)  The  actions  that  must  be  taken  by 
the  State  Director  in  order  to  eliminate 
the  objection  (including  the  efiluent 
limitations  and  conditions  which  the 
permit  would  include  if  it  were  issued 
by  EPA). 

[Comment’  This  paragraph,  in  effect,  modifies 
any  exiating  agreement  between  EPA  and  the 
State  which  provides  less  than  90  days  for 
EPA  to  supply  the  specific  grounds  for  an 
objection.  However,  where  an  agreement 
provides  for  an  EPA  review  period  of  less 
than  90  days  EPA  must  file  a  general 
objection,  in  accordance  with  paragraph 
(a)(1)  within  the  time  specified  in  the 
agreement  This  gener^  objection  will  be 
followed  by  a  specific  objection  within  the 
90-day  statutory  period,  lliis  modification  to 
the  MOA's  is  necessary  for  EPA  review  of 
general  permits  and  since  the  Clean  Water 
Act  of  1977  now  requires  EPA  to  provide 
detailed  information  concerning  acceptable 
permit  terms  and  conditions.  To  avoid 
possible  confusion,  MOA’s  should  be 
changed' to  reflect  this.) 

(b)  The  Regional  Administrator  may 
object  to  the  issuance  of  a  proposed 
permit  as  being  outside  the  guidelines 
and  requirements  of  the  Act  This 
objection  must  be  based  upon  one  or 
more  of  the  following  grounds: 

(1)  The  permit  fails  to  apply,  or  to 
ensure  compliance  with,  any  applicable 
requirement  of  this  Part; 

[Comment  Under  the  provisions  of  this 
section,  a  permit  not  requiring  the 
achievement  of  required  effluent  limitations 
by  applicable  statutory  deadlines  shall  be 
subject  to  objection  by  the  Regional 
Administrator.) 

(2)  In  the  case  of  any  proposed  permit 
for  which  notification  is  required  under 
section  402(b)(5)  of  the  Act,  the  written 
recommendations  of  an  affected  State 
have  not  been  accepted  by  the 
permitting  State  and  the  Regional 
Administrator  finds  the  reasons  for 
rejecting  the  recommendations  are 
inadequate; 
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(3)  The  procedures  followed  in 
connection  with  formulation  of  the 
proposed  permit  failed  in  a  material 
respect  to  comply  with  procedures 
required  by  the  Act,  or  by  regulations 
thereunder  or  by  the  Memorandum  of 
Agreement; 

(4)  Any  finding  made  by  the  State 
Director  in  connection  with  the 
proposed  permit  misinterprets  the  Act  or 
any  guidelines  or  regulations  under  the 
Act,  or  misapplies  them  to  the  facts; 

(5)  Any  provisions  of  the  proposed 
permit  relating  to  the  maintenance  of 
records,  reporting,  monitoring,  sampling, 
or  the  provision  of  any  other  information 
by  the  permittee  are  inadequate,  in  the 
judgment  of  the  Regional  Administrator, 
to  assure  compliance  with  permit 
conditions,  including  effluent  standards 
and  limitations  required  by  the  Act,  by 
the  guidelines  and  regulations  issued 
under  the  Act,  or  by  the  proposed 
permit; 

(6)  In  the  case  of  any  proposed  permit 
with  respect  to  which  applicable 
standards  and  limitations  under  sections 
301,  304,  306,  307,  318,  403  and  405  of  the 
Act  have  not  yet  been  promulgated  by 
the  Agency,  the  proposed  permit,  in  the 
judgment  of  the  Re^onal  Administrator, 
fails  to  carry  out  the  provisions  of  the 
Act  or  of  any  regulations  issued  under 
the  Act; 

{Comment:  The  provisions  of  this  paragraph 
apply  to  determinations  made  pursuant  to 
S  125.3(c)(2)  in  the  absence  of  applicable 
guidelines  and  to  best  management  practices 
under  section  304(e)  of  the  Act,  which  must 
be  incorporated  into  permits  as  requirements 
under  sections  301,  306,  307,  316,  403,  or  405 
as  the  case  may  be.] 

(7)  Issuance  of  the  proposed  permit 
would  in  any  other  respect  be  outside 
the  requireipents  of  the  Act,  or 
regulations  issued  imder  the  Act. 

(c)  Prior  to  notifying  the  State  Director 
of  an  objection  based  upon  any  of  the 
grounds  set  forth  in  paragraph  (b)  of  this 
section,  the  Regional  Administrator. 

(1)  Shall  consider  all  data  transmitted 
pursuant  to  §  123.22; 

(2)  May,  if  the  information  provided  is 
inadequate  to  determine  whether  the 
proposed  permit  meets  the  guidelines 
and  requirements  of  the  Act,  request  the 
State  Director  to  transmit  to  the 
Regional  Administrator  the  complete 
record  of  the  permit  proceedings  before 
the  State,  or  any  portions  of  the  record 
that  the  Regional  Administrator 
determines  are  necessary  for  review.  If 
this  request  is  made  within  30  days  of 
receipt  of  the  State  submittal  under 

S  123.22,  it  shall  constitute  an  interim 
objection  to  the  issuance  of  the  permit, 
and  the  full  period  of  time  specified  in 
the  Memorandum  of  Agreement  for  the 


Regional  Administrator's  review  shall 
recommence  when  the  Regional 
Administrator  has  received  such  record 
or  portions;  and 

(3)  May,  in  his  or  her  discretion  and  to 
the  extent  feasible  within  the  period  of 
time  available  under  the  Memorandum 
of  Agreement,  a^ord  to  every  interested 
person  an  opportunity  to  comment  on 
the  basis  for  an  objection. 

(d)  Within  90  days  of  receipt  by  the 
State  Director  of  an  objection  by  the 
Regional  Administrator,  the  State  or  any 
interested  person  may  request  that  a 
public  hearing  be  held  by  the  Regional 
Administrator  on  the  objection. 
Following  a  request,  the  Regional 
Administrator  may  provide  public  notice 
and  hold  a  public  hearing  in  accordance 
with  the  procedures  of  §S  124.41  and 
124.42  if  warranted  by  significant  public 
interest.  A  hearing  shall  be  held 
whenever  requested  by  the  State  which 
proposed  the  permit 

(e)  A  public  hearing  held  under 
paragraph  (d)  shall  be  conducted  by  an 
EPA  panel  in  an  orderly  and  expeditious 
manner.  Members  of  this  panel  shall 
include  the  Regional  Administrator,  the 
Assistant  Administrator  for 
Enforcement  the  General  Counsel,  or 
their  respective  representatives. 

(f)  At  the  conclusion  of  the  public 
hearing  the  Regional  Administrator  shall 
reaffirm  the  original  objection,  modify 
the  terms  of  the  objection,  or  withdraw 
the  objection,  and  shall  notify  the  State 
of  this  decision. 

(g)  Where  the  Regional  Administrator 
has  objected  to  a  proposed  permit  under 
this  section,  he  or  she  may  issue  the 
permit  in  accordance  with  Parts  121, 122 
and  124  and  any  other  guidelines  and 
requirements  of  the  Act  in  the  following 
circumstances: 

(1)  If  no  public  hearing  is  held  under 
paragraph  (d)  and  the  State  does  not 
resubmit  a  permit  revised  to  meet  the 
Regional  Administrator’s  objection 
within  90  days  of  receipt  of  ^e 
objection;  or 

(2)  If  a  public  hearing  is  held  under 
paragraph  (d)  and  the  State  does  not 
resubmit  a  permit  revised  to  meet  the 
Regional  Administrator’s  objection  or 
modified  objection  within  30  days  of  the 
date  of  the  Regional  Administrator’s 
notification  under  paragraph  (f)  of  this 
section. 

[Comment:  Where  the  time  set  out  in  this 
paragraph  expires  without  acceptable  State 
action,  exclusive  authority  to  issue  the  permit 
passes  to  EPA.) 

(h)  In  the  case  of  proposed  general 
permits  for  discharges  other  than  from 
separate  storm  sewers  substitute  “EPA 
Deputy  Assistant  Administrator  for 


Water  Enforcement"  for  “Regional 
Administrator”  whenever  it  appears  in 
paragraphs  (b),  (c),  (d),  (f)  and  (g). 

§123.24  Prohibitions. 

Any  State  permit  program  shall 
provide  that  no  permit  shall  be  issued 
when  EPA  has  objected  in  writing  under 
section  402(d)  or  section  404(j)  of  the 
Act,  whichever  is  applicable,  and  in  the 
case  of  section  404  programs,  in  any 
defined  area  as  to  which  the 
administrator  has  made  a  determination 
to  prohibit  or  withdraw  specification  for 
disposal  under  section  404(c)  of  the  act. 
In  addition,  no  permit  shall  be  issued  if 
objected  to  by  the  Secretary  pursuant  to 
sections  402(b)(6)  or  404(h)(1)(F)  of  the 
Act. 

Subpart  D— Enforcement  Provisions 
§  123.31  Compliance  evaluation  programs. 

(a)  Any  State  program  shall  have 
procedures  for  receipt,  evaluation,  and 
investigation  for  possible  enforcement 
action  of  all  notices  and  reports  required 
of  permittees  (or  failure  to  submit  such 
notices  and  reports). 

(b)  Any  State  section  402  permit 
program  shall  have  procedures  and 
ability  for: 

(1)  'The  maintenance  of  a  ^ 

comprehensive  inventory  of  all  sources 
covered  by  NPDES  permits  and  a 
forecast  of  all  reporting  requirements  to 
the  agency.  Any  compUation,  index  or 
inventory  of  such  sources  shall  be  made 
available  to  the  Regional  Administrator 
upon  request; 

(2)  Initial  screening  (i.e.,  pre¬ 
enforcement  evaluation)  of  all  permit  or 
grant-related  compliance  information  to 
identify  violations  and  to  establish  the 
priority  for  further  substantive  technical 
evaluation; 

(3)  Following  the  initial  screening,  a 
substantive  technical  evaluation,  where 
warranted,  of  all  permit  or  grant-related 
compliance  information  to  determine  the 
appropriate  agency  response; 

(4)  The  maintenance  of  a  management 
information  system  which  supports  and 
guides  the  activities  of  this  paragraph 
and  paragraph  (c). 

(c)  Any  State  program  shall  have 
inspection  and  surveillance  procedures 
to  determine,  independent  of 
information  supplied  by  dischargers, 
compliance  or  noncompliance  with 
applicable  program  requirements, 
standards  and  limitations,  filing 
requirements  and  permit  terms  or 
conditions,  including  the  following: 

(1)  A  program  which  is  capable  of 
surveying  State  waters  to  identify 
dischargers  subject  to  regulation  who 
have  failed  to  apply  for  permits; 
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(2)  A  program  for  periodic  inspections 
of  the  activities  subject  to  regulation. 

The  facilities  of  major  dischargers  (for  a 
discussion  of  "major  discharger”,  see 
Comment  to  §  122.23)  shell  be  inspected 
at  least  annually.  These  inspections 
shall: 

(i)  Determine  compliance  or 
noncompliance  with  issued  permit  terms 
and  conditions  and  other  program 
requirements,  and,  in  particular, 
compliance  or  noncompliance  with 
speciHc  standards  and  limitations, 
operation  and  maintenance 
requirements,  and  schedules  of 
compliance: 

(ii)  Verify  the  accuracy  of  information 
submitted  by  permittees  in  reporting 
forms  and  other  forms  supplying 
monitoring  data; 

(iii)  Verify  the  adequacy  of  sampling, 
monitoring  and  other  methods  used  by 
permittees  to  develop  that  information; 
and 

(3)  A  program  for  investigating 
evidence  of  violations  of  applicable 
program  requirements,  standards  and 
limitations,  filing  requirements,  or 
permit  terms  and  conditions  indicated 
by  reports  and  notifications  evaluated 
under  paragraph  (b)  or  by  the  survey, 
inspection,  and  surveillance  activities  in 
paragraphs  (c)  (1)  and  (2)  of  this  section. 
This  program  shall  include  procedures 
for  receiving  and  ensuring  proper 
consideration  of  evidence  submitted  by 
the  public  about  violations.  Public  effort 
in  reporting  violations  shall  be 
encouraged,  and  the  State  Director  shall 
make  available  information  on  reporting 
procedures. 

(d)  Inspections  shall  be  conducted, 
samples  shall  be  taken  and  other 
information  shall  be  gathered  in  a 
manner  that  will  produce  evidence 
admissible  in  an  enforcement 
proceeding  or  in  coiui. 

§  123.32  Enforcement 

Any  State  agency  administering  a 
permit  program  shall  have  the  following 
powers  and  procedures  and  recourse  to 
criminal  and  civil  remedies: 

(a)  In  the  case  of  Section  402 
programs,  procedures  which  enable  the 
State  Director  immediately  and 
effectively  to  halt  or  eliminate  any 
imminent  or  substantial  endangerment 
to  the  public  health  or  welfare  resulting 
fi'om  the  discharge  of  pollutants: 

(1)  By  an  order  or  suit  in  the 
appropriate  State  court  to  immediately 
restrain  any  person  causing  or 
contributing  to  the  discharge  of 
pollutants:  or 

(2)  By  a  procedure  for  immediate 
telephone  notice  to  the  Regional 
Administrator  of  any  actual  or 


threatened  endangerment  to  the  public 
health  or  welfare  resulting  from  die 
discharge  of  pollutants. 

(b)  In  the  case  of  section  404 
programs,  procedures  which  enable  the 
State  Director  immediately  and 
effectively  to  halt  or  eliminate  any 
unauthorized  discharges  of  dredged  or 
fill  material,  including  the  authority  to 
do  each  of  the  following; 

(1)  Issue  a  cease  and  desist  or  an 
interim  protective  order  to  any  person 
responsible  for  or  involved  in  an 
unauthorized  discharge; 

(2)  Sue  in  the  appropriate  State  court 
to  immediately  restrain  any  person 
responsible  for  or  involved  in  an 
unauthorized  discharge;  and 

(3)  Immediately  notify  the  Regional 
Adii^istrator  by  telephone  of  any 
actual  or  threatened  endangerment  to 
the  public  health  or  welfare  resulting 
fi^m  any  discharge  of  dredged  or  fill 
material. 

(c)  Procedures  which  enable  the  State 
Director  to  sue  in  courts  of  competent 
jurisdiction  to  enjoin  any  threatened  or 
continuing  violation  of  any  permit  term 
or  condition  without  the  necessity  of  a 
prior  revocation  of  the  permit. 

(d)  Procedures  which  enable  the  State 
Director  to  enter  any  premises  in  which 
a  source  of  a  discharge,  including  a 
treatment  facility,  is  located  or  in  which 
records  must  be  kept  under  terms  or 
conditions  of  a  permit,  and  otherwise  to 
investigate,  inspect  or  monitor  any 
suspected  violations  of  applicable 
standards  and  limitations  or  of  permit 
terms  or  conditions. 

(e)  Procedures  which  enable  the  State 
Director  to  require  compliance  with  and 
to  assess  or  to  sue  to  recover  in  court 
civil  penalties,  for  the  violation  by  any 
person  of  the  following; 

(1)  Any  applicable  standards  and 
limitations; 

(2)  Any  permit  term  or  condition; 

(3)  Any  filing  requirements; 

(4)  Any  duty  to  ^ow  or  carry  out 

inspection,  entry,  or  monitoring 
activities;  ‘  • 

(5)  any  order  issued  by  the  State 
Director  imder  paragraph  (a)  or  (b)  of 
this  section;  or 

(6)  Any  rules,  regulations,  or  orders 
issued  by  the  State  Director. 

(f)  Procedures  which  enable  the  State 
Director  to  seek  criminal  fines  for  the 
willful  or  negligent  violation  by  any 
person  of  any  of  the  following: 

(1)  Any  applicable  standard  or 
limitations; 

(2)  Any  permit  term  or  condition;  or 

(3)  Any  filing  requirements. 

(gj  Procedures  which  enable  the  State 
Director  to  seek  criminal  fines  against 
any  person  who  knowingly  makes  any 


false  statement,  representation,  or 
c^fication  in  any  permit  program  form 
or  any  notice  or  report  required  by  the 
terras  and  conditions  of  any  issued 
permit  or  who  knowingly  renders 
maccurate  any  monitoring  device  or 
method  required  to  be  maintained  by  the 
State  Director. 

[Comment  It  is  understood  that  in  many 
States  the  State  Director  is  represented  in 
State  courts  by  the  State  Attorney  General  or 
other  appropriate  legal  officer.  While  the 
State  Director  need  not  appear  in  court 
actions  under  this  section,  he  or  she  should 
have  the  power  to  request  that  such  actions 
be  brought.) 

(h) (1)  The  maximum  civil  penalties 
and  criminal  fines  that  can  be  sought  by 
the  State  Director  imder  paragraphs  (e). 
(f)  and  (g)  of  this  section  shall  be 
comparable  to  similar  maximum 
amoimts  that  can  be  sought  by  the 
Adpiinistrator  under  section  309  of  the 
Act  The  maximum  amounts  of  these 
civil  penalties  or  criminal  fines  shall  be 
applicable  to  each  violation  specified  in 
paragraphs  (e),  (f)  and  (g)  of  this  section, 
or,  if  the  violation  is  continuous,  to  each 

*  day  the  discharge  occiuv. 

(2)  The  burden  of  proof  and  degree  of 
knowledge  or  intent  required  under 
State  law  for  establishing  violations 
under  paragraphs  (e),  (f)  and  (g)  shall  be 
no  greater  than  the  burden  of  proof  or 
degree  of  knowledge  or  intent  EPA  must 
show  when  it  brings  an  action  under 
section  309  of  the  Act. 

[Comment  For  example,  this  requirement  is 
not  met  if  the  State  law  includes  any  mental 
state  as  an  element  of  proof  for  civil 
violations.) 

(i)  Any  civil  penalty  assessed,  sought, 
or  agreed  upon  by  the  State  Director 
under  paragraph  (e)  of  this  section  shall 
be  appropriate  to  the  violation.  A  civil 
penalty  agreed  upomby  the  State 
Director  in  settlement  of  administrative 
or  judicial  litigation  may  be  adjusted  by 
a  percentage  which  represents  the 
likelihood  of  success  of  establishing  the 
underlying  violation  or  violations  in 
such  litigation.  In  the  event  that  such  a 
civil  penalty  would  be  so  severely 
disproportionate  to  the  resources  of  the 
owner  or  operator  of  the  violating 
facility  that  its  imposition,  together  with 
the  costs  of  expeditious  compliance, 
would  jeopardize  its  continuance  in 
business,  the  pa}rment  of  the  penalty 
may  be  deferred  or  the  penalty,  may  be 
forgiven  in  whole  or  in  part,  as ' 
circumstances  may  warrant.  For 
violations  resulting  fi'om  a  source's 
failure  to  bring  itself  into  initial 
compliance  with  a  statutory  or  final 
permit  deadline,  “appropriate  to  the 
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violation"  as  used  in  this  paragraph, 
means  a  penalty  which  is  equal  to: 

(1)  An  amount  appropriate  to  redress 
the  harm  or  risk  of  harm  to  public  health 
or  the  environment;  plus 

(2)  An  amount  appropriate  to  remove 
the  economic  beneHt  gained  or  to  be 
gained  from  delayed  compliance;  plus 

(3)  An  amount  appropriate  as  a 
penalty  for  the  violator’s  degree  of 
recalcitrance,  defiance,  or  indifference 
to  requirements  of  the  law;  plus 

(4)  An  amount  appropriate  to  recover 
unusual  or  extraordinary  enforcement 
costs  thrust  upon  the  public;  minus 

(5)  An  amount,  if  any,  appropriate  to 
reHect  any  part  of  the  noncompliance 
attributable  to  the  Government  itself; 
minus 

(6)  An  amount  appropriate  to  reflect 
any  part  of  the  noncompliance  caused 
by  factors  completely  beyond  the 
violator's  control  (e.g.,  floods,  fires,  etc.) 

[Comment-  The  following  enforcement 
options,  while  not  mandatory,  are  highly 
recommended: 

(i)  Procedures  for  assessment  by  the 
State  Director  or  by  a  State  court  of  the 
costs  of  an  investigation,  inspection,  or 
monitoring  survey  which  led  to  the 
establishment  of  the  violation; 

(ii)  Procedures  which  enable  the  State 
Director  to  assess  or  to  sue  any  person 
responsible  for  an  unauthorized 
discharge  for  any  expenses  incurred  by 
the  State  in  removing,  correcting,  or 
terminating  any  adverse  effects  upon 
water  quality  resulting  from  the 
unauthorized  discharge,  whether  or  not 
accidental;  and 

(iii)  Procedures  which  enable  the  State 
Director  to  sue  for  compensation  for  any 
loss  or  destruction  of  wildlife,  fish,  or 
aquatic  life,  and  for  any  other  actual 
damages  caused  by  an  unauthorized 
discharge  either  on  behalf  of  the  State, 
on  behalf  of  any  residents  of  the  State 
who  are  directly  aggrieved  by  the 
unauthorized  discharge,  or  both.) 

Subpart  E— Planning  and  Conflict  of 
Interest  Requirenients. 

5  123.41  Continuing  planning  process. 

Any  State  permit  program  shall  have 
an  approved  continuing  planning 
process  under  40  CFR  Part  35,  Subpart  G 
and  shall  assure  that  its  approved 
planning  process  is  at  all  times 
consistent  with  the  Act 

S  123.42  Agency  board  membership. 

(a)  Each  State  permit  program  shall 
ensure  that  any  board  or  b(^y  which 
approves  all  or  portions  of  permits  shall 
not  include  as  a  member  any  person 
who  receives,  or  has  during  the  previous 
two  years  received,  a  significant  portion 


of  income  directly  or  indirectly  fi-om 
permit  holders  or  applicants  for  a 
permit 

(b)  For  the  purposes  of  this  section: 

(1)  “Board  or  body"  includes  any 
individual,  including  the  Director,  who 
has  or  shares  authority  to  approve  all  or 
portions  of  permits  in  the  first  instance, 
as  modified  or  reissued,  or  on  appeal. 

(2)  “Significant  portion  of  income" 
shall  mean  10  percent  of  gross  personal 
income  for  a  calendar  year,  except  that 
it  shall  mean  50  percent  of  gross 
personal  income  for  a  calendar  year  if 
the  recipient  is  over  60  years  of  age  and 
is  receiving  that  portion  imder 
retirement,  pension,  or  similar 
arrangement. 

(3)  “Permit  holders  or  applicants  for  a 
permit”  shall  not  include  any 
department  or  agency  of  a  State 
government,  such  as  a  Department  of 
Parks  or  a  Department  of  Fish  and 
Wildlife. 

(4)  “Income"  includes  retirement 
benefits,  consultant  fees,  and  stock 
dividends. 

(c)  for  the  purposes  of  this  section, 
income  is  not  received  “directly  or 
indirectly  from  permit  holders  or 
applicants  for  a  permit”  where  it  is 
derived  from  mutual  fund  payments,  or 
from  other  diversified  investments  over 
which  the  recipient  does  not  know  the 
identity  of  the  primary  sources  of 
income. 

Subpart  F — Procedures  for  Approval 
of  State  Permit  Programs 

§123.51  Section  402  approval  process. 

(a)  After  determining -that  a  State 
program  Submission  is  complete,  EPA 
shall  publish  notice  of  the  State's 
application  in  the  Federal  Register,  in 
enough  of  the  largest  newspapers  in  the 
State  to  attract  statewide  attention,  and 
mail  notice  to  persons  known  to  be 
interested  in  such  matters,  including  all 
people  on  EPA  mailing  lists  under 
§  124.41(b)  and  appropriate  State 
mailing  lists  and  all  permit  holders  and 
aiTplicants  within  the  State.  This  notice 
shall: 

(1)  Provide  a  comment  period  of  not 
less  than  45  days  during  which 
interested  members  of  die  public  may 
express  their  views  on  the  State 
program; 

(2)  Provide  for  a  public  hearing  within 
the  State  to  be  held  no  less  than  30  days 
after  notice  is  published  in  the  Federal 
Register; 

(3)  Indicate  the  cost  of  obtaining  a 
copy  of  the  State’s  submission; 

(4)  Indicate  where  and  when  the 
State’s  submission  may  be  reviewed  by 
the  public; 


(5)  Indicate  whom  an  interested 
member  of  the  public  should  contact 
with  any  qwstions;  and 

(6)  Briefly  outline  the  fundamental 
aspects  of  the  State’s  proposed  program, 
and  the  process  for  EPA  review  and 
decision. 

(b)  Within  90  days  of  the  receipt  of  a 
complete  program  submission  under 

§  123.3  the  Administrator  shall  approve 
or  disapprove  the  program  based  on  the 
requirements  of  this  Part  and  of  the  Act 
and  taking  into  consideration  all 
comments  received.  A  responsiveness 
summary  shall  be  prepared  by  the  _ 
Regional  Office  which  identifies  the 
public  participation  activities 
conducted,  describes  the  matters 
presented  to  the  public,  summarizes 
significant  comments  received  and 
explains  the  Agency's  response  to  these 
comments. 

(c)  If  the  Administrator  approves  the 
State’s  section  402  program  he  or  she 
shall  notify  the  State  and  publish  notice 
in  the  Federal  Register.  The  Regional 
Administrator  shall  suspend  the 
issuance  of  permits  by  EPA  as  of  the 
date  of  program  approval 

(d)  If  the  Administrator  disapproves 
the  State  program  he  or  she  shall  notify 
the  State  of  the  reasons  for  the 
disapproval  and  of  any  revisions  or 
modifications  to  the  State  program 
which  are  necessary  to  obtain  approval. 

§  123.52  Section  404  approval  process. 

(a)  Within  10  day  of  receipt  of  a  State 
section  404  program  submission  under 

§  123.3  of  this  Part,  the  Administrator 
shall  provide  copies  of  the  State’s 
submission  to  the  Corps  of  Engineers, 
the  U.S.  Fish  and  Wildlife  Service,  and 
the  National  Marine  Fisheries  Service. 

(b)  Mter  determining  that  a  State 
program  submission  is  complete.  EPA 
shall  publish  notice  of  a  State’s 
application  in  the  Federal  Register,  in 
enough  of  the  largest  newspapers  in  the 
State  to  attract  Statewide  attention,  and 
mail  notice  to  persons  known  to  be 
interested  in  such  matters,  including  all 
people  on  appropriate  State,  EPA,  and 
Corps  of  En^neers  mailing  lists  and  all 
permit  holders  and  applicants  within  the 
State.  This  notice  riiall: 

(1)  Provide  a  comment  period  of  not 
less  than  45  days  during  which 
interested  members  of  die  public  may 
express  their  views  on  the  State 
program; 

(2)  Provide  for  a  public  hearing  within 
the  State  to  be  held  no  less  than  30  days 
after  notice  is  published  in  the  Federal 
Register; 

(3)  Indicate  the  cost  of  obtaining  a 
copy  of  the  State’s  sidjmission; 
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(4)  Indicate  where  and  when  the 
State’s  submission  may  be  reviewed  by 
the  public; 

(5)  Indicate  whom  an  interested 
member  of  the  public  should  contact 
with  any  questions;  and 

(6)  Briefly  outline  the  fundamental 
aspects  of  the  State’s  proposed  program, 
and  the  process  for  EPA  review  and 
decision. 

(c)  Within  120  days  of  Ae  receipt  of  a 
complete  program  submission  under 

S  123.3  the  Administrator  shall  approve 
or  disapprove  the  program  based  on  the 
requirements  of  this  Part  and  of  the  Act 
and  taking  into  consideration  all 
comments  received.  A  responsiveness 
summary  shall  be  prepared  by  the 
Regional  Office  which  identifies  the 
public  participation  activities 
conducted,  describes  the  matters 
presented  to  the  public,  summarizes 
significant  comments  received  and 
explains  the  Agency’s  response  to  these 
comments. 

(d)  If  the  Administrator  approves  the 
State’s  section  404  program  he  or  she 
shall  notify  the  State  and  the  Secretary 
and  publish  notice  in  the  Federal 
Regbter.  The  Secretary  shall  suspend 
the  issuance  of  section  404  permits  by 
the  Corps  of  engineers  within  the  State, 
except  for  those  waters  specified  in 
section  404(g)(1)  of  the  Act  as  identified 
in  the  Memorandum  of  Agreement 
between  the  State  and  the  Secretary 
(see  §  123.5(a)).v 

(e)  If  the  Administrator  disapproves 
the  State  program  he  or  she  shall  notify 
the  State  of  the  reasons  for  the 
disapproval  and  of  any  revisions  or 
modifications  to  the  State  program 
which  are  necessary  to  obtain  approval.  ^ 

Subpart  G-~Revisions  to  Approved 
Programs 

8 123.61  Procedure  for  revision  of  State 
permit  programa. 

(a)  Program  revision  may  be  initiated 
at  the  request  of  either  EPA  or  the  State. 
Program  revision  may  be  necessary 
when  the  controlling  Federal  or  State 
statutory  or  regulatory  authority  is 
modified  or  supplemented.  The  State 
Director  shall  keep  EPA  fully  informed 
of  any  proposed  modifications  to  its 
basic  statutory  or  regulatory  authority  or 
its  forms,  procedures  or  priorities. 

(b)  Revision  of  a  State  program  shall 
be  accomplished  as  follows: 

(1)  The  State  shall  submit  a  modified 
program  description.  Attorney  General’s 
Statement  Memorandum  of  Agreement 
or  other  documents  as  are  necessary 
under  the  circumstances. 

(2)  If  EPA  determines  that  the 
proposed  program  modification(s)  is 


substantiat  the  Agency  shall  issue 
public  notice  and  provide  at  least  30 
days  for  the  public  to  comment  The 
public  notice  shall  be  mailed  to 
interested  persons  and  shall  be 
published  in  enough  of  the  largest 
newspapers  in  the  State  to  attract 
state^de  attention.  The  public  notice 
shall  summarize  the  proposed 
modifications  and  provide  for  the 
opportunity  to  request  a  public  hearing. 
A  hearing  will  be  held  if  there  is 
significant  public  interest. 

(3)  The  program  modification  shall 
become  effective  upon  the  approval  of 
the  Administrator.  Notice  of  approval  of 
substantial  program  modifications  shall 
be  published  In  the  Federal  Register. 
Non-substantial  program  modifications 
may  be  approved  by  a  letter  from  the 
Agency. 

(c)  The  State  Director  shall  notify  EPA 
whenever  the  State  proposes  to  transfer 
all  or  part  of  any  program  from  the 
approved  State  agency  to  any  other 
agency,  and  shall  identify  any  new 
division  of  responsibilities  among  the 
agencies  involved.  The  new  agency  is 
not  authorized  to  administer  the 
program  until  approved  by  the 
Administrator.  Organizational  charts 
required  under  8  123.4(b)  shall  be 
revised  and  resubmitted. 

(d)  If  the  Administrator  has  reason  to 
believe  that  circumstances  may  have 
changed  with  respect  to  a  State 
program,  he  or  she  may  request,  and  the 
State  shall  provide  a  supplemental 
Attorney  General’s  Statement,  program 
description,  other  document  or 
information  as  necessary. 

8 123.62  NPDES  program  revisions  under 
the  Clean  Water  Act  of  1977. 

(a)  Approved  State  NPDES  permit 
programs  shall  be  revised,  if  necessary: 

(1)  To  include  authority  to  require 
permits  for  the  discharges  specified  in 
sections  318  and  405(a)  of  the  Act  (see 
8  123.1(b)). 

(2)  To  ensure  that  permits  comply 
with  the  requirements  of  section  304(e) 
of  the  Act  and  Part  125,  Subpart  K  (best 
management  practices). 

(3)  To  comply  with  the  amendment  to- 
sectfpn  402(b)(8)  of  the  Act,  and  with  40 
CFR  Part  403  (pretreatment  programs). 

(4)  To  authorize  State  issuance, 
monitoring  (including  reporting,  entry, 
and  inspe^on).  and  enforcement  of 
permits  to  Federal  facilities  to  the  same 
extent  as  any  person. 

[Comment  Facilities  on  Indian  lands  are  not 
necessarily  Federal  focilities.J 

(b)  All  new  programs  must  comply 
with  these  regulations  upon  approv^ 
Any  approved  State  section  402  permit 


program  which  requires  modification  to 
coifform  to  this  Part  shall  be  so  modified 
within  one  year  of  the  date  of 
promulgation  of  these  regulations, 
unless  a  State  must  amend  or  enact  a 
statute  in  order  to  make  the  required 
modification  in  which  case  such 
modification  shall  take  place  within  two 
years,  except  that  revision  of  State 
programs  to  implement  the  requirements 
of  40  CFR  Part  403  (pretreatment)  shall 
be  accomplished  as  provided  in  40  CFR 
8  403.10.  In  addition,  approved  States 
shall  submit  within  six  months,  copies 
of  their  permit  forms  for  EPA  review  and 
approval. 

[Comment  EPA  anticipates  that  many 
approved  States  may  need  to  revise  their 
permit  forms  to  comply  with  these 
regulations,  particularly  8  122.14.] 

(c)  Failure  of  an  approved  State  to 
modify  its  permit  program  under  this 
section  constitutes  groimds  for 
withdrawal  of  program  approval. 

6.  Part  124  is  revised  to  read  as 
follows: 

PART  124~PROCEDURES  FOR 
DECISIONMAKING  REGARDING 
NATIONAL  POLLUTANT  DISCHARGE 
EUMINATION  SYSTEM  PERMITS 

Subpvt  A— AppNcabiHty 

Sec. 

124.1  Purpose  and  scope. 

124.2  De^itions. 

Subpart  B— The  Application  Process 

124.11  Application  for  a  permit. 

124.12  Special  provisions  for  applications 
from  new  sources. 

124.13  Requests  for  modification,  revocation 
cmd  reissuance,  or  termination. 

124.14  Permits  required  on  a  use-by-case 
basis. 

124.15  Decisions  on  permit  denials  and 
*  terminations. 

Subpart  C— State  Certification 

124.21  Circulation  of  applications  and  draft 
permits  to  certifying  States. 

124.22  State  certification. 

124.23  Effect  of  State  certification. 

124.24  Special  provisions  for  State 
certification  and  concurrence  in 
applications  for  section  301(h) 
modifications. 

Subpart  D— Preparation  of  a  Draft  Permit 

124.31  Draft  permit  after  application. 

124.32  Other  draft  permits. 

124.33  Statement  of  basis. 

124.34  Fact  sheet 

124.35  Administrative  record  for  EPA  draft 
permits. 

124.36  Applicability  of  Subpart  D  to  draft 
permits  incorporating  section  301(h) 
modifications. 
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Subpart  E— PubVc  Comment  and  Hearings 

124.41  Public  notice  regarding  permits  and 
permit  hearings. 

124.42  Public  comments  and  hearings. 

124.43  Obligation  to  raise  points  and 
provide  information  during  the  comment 
period. 

124.44  Terms  requested  by  the  Corps  of 
Engineers  and  other  governmental 
agencies. 

124.45  Reopening  of  comment  period. 

Subpart  F— Special  Provisions  for 

Variances  and  Statutory  Modifications 

124.51  Time  deadlines  for  applications  for 
variances  from  and  modifications  of 
efHuent  limitations. 

124.52  Decisions  on  variances  and 
modifications. 

124.53  Procedures  for  variances  and 
modifications  where  EPA  is  the  permit 
issuing  authority. 

124.54  Appeals  of  modifications  and 
variances. 

124.55  Special  provisions  for  modifying  the 
secondary  treatment  requirements  under 
section  301(h). 

124.56  Special  procedures  for  decisions  on 
thermal  variances  (section  316(a)). 

Subpart  G — Issuance  and  Effective  Date  of 

Permit 

124.61  Issuance  and  effective  date  of  permit 
stays. 

124.62  Final  Environmental  Impact 
Statement 

124.63  Response  to  comments. 

124.64  Administrative  record  for  final 
permit  issued  by  EPA. 

Subpart  H— Evidentiary  Hearings  for  EPA- 

Issued  Permits 

124.71  Applicability. 

124.72  D^nitions. 

124.73  Filing  and  submission  of  documents. 

124.74  Requests  for  evidentiary  hearing. 

124.75  Decision  on  request  for  a  hearing. 

124.76  Obligation  to  raise  issues  and  submit 
evidence  before  a  final  permit  is  issued. 

124.77  Notice  of  the  grant  of  a  hearing. 

124.78  Ex  parte  communications. 

124.79  Additional  parties  and  issues. 

124.80  Filing  and  service. 

124.81  Assignment  of  Administrative  Law 
Judge. 

124.82  Consolidation  and  severance. 

124.83  Prehearing  conferences. 

124.84  Summary  determination. 

124.85  Hearing  procedure. 

124.86  Motions. 

124.87  Record  of  hearings. 

124.88  Proposed  findings  of  fact  and 
conclusions;  brief. 

124.89  Decisions. 

124.90  Interlocutory  appeal. 

124.101  Appeal  to  the  Administrator. 

Subpart  I — Non-AdverMiy  Procedures  for 

Initial  Licensing 

124.111  Applicability. 

124.112  Relation  of  other  Subparts. 

124.113  Public  notice  regarding  draft  permits 
and  permit  conditions. 

124.114  Hearings. 


124.115  Effect  of  denial  or  absence  of 
request  for  hearing. 

124.116  Notice  of  hearing. 

124.117  Request  to  participate  in  hearing. 

124.118  Submission  of  written  comments  on 
draft  permit. 

124.119  Presiding  Officer. 

124.120  Panel  hearing. 

124.121  Opportimity  for  cross-examination. 

124.122  Record  for  final  permit. 

124.123  Filing  of  brief,  proposed  findings  of 
fact  and  conclusions  of  law  and 
proposed  modified  permit. 

124.124  Recommended  decision. 

124.125  Appeal  from  or  review  of 
recommended  decision. 

124.128  Pinal  decision. 

124.127  Final  decision  if  there  is  no  review. 

Subpart  J— MisiellaneoM 

124.131  Public  access  to  information. 

124.132  Delegation  of  authority;  time 
limitations. 

124.133  EPA  Headquarters’  approval  of 
stipulation  or  consent  agreement. 

124.134  Additional  time  after  service  by 
mail. 

124.135  Effective  date  of  Part  124. 

Authority. — Clean  Water  Act  as  amended 

by  the  Qean  Water  Act  of  1977, 33  U.S.C 
1251  et  seq:  Administrative  Procedure  AcL  5 
U.S.C.  551  et  seq. 

Subpart  A— AppHcabNIty 

§  124.1  Purpose  and  scope. 

This  Part  specifies  the  procedures 
governing  EPA’s  issuance  of  NPDES 
permits  and  permit  appeals.  The 
portions  of  this  Part  listed  in  $  123.12 
apply  to  State  permit  programs 
approved  under  Part  123.  This  Part 
organizes  permit  decisions  into  a 
sequence  of  seven  procedural  stages. 
First,  an  application  must  be  made  in 
proper  form  (Subpart  B).  This 
application  will  then  be  circulated  to 
affected  States  for  certification  or  the 
State  will  certify  the  draft  permit  under 
section  401  (Subpart  C).  EPA  will  then 
prepare  a  draft  permit  or  permit  denial 
(Subpart  D),  which  will  be  made 
available  for  public  comment  (Subpart  E 
or  I).  This  is  the  stage  for  interested 
governmental  agencies,  other  than 
certifying  States,  to  express  their  views 
of  the  permit.  After  these  comments 
have  been  considered,  EPA  will  issue  a 
final  permit  (Subpart  G  or  I),  and  any 
interested  person  may  then  request  an 
evidentiary  hearing  on  any  factual 
questions  involved.  The  initial  decision 
made  after  that  hearing  may  then  be 
appealed  to  the  Administrator.  Under 
Part  124,  decisions  on  variance  requests 
will  ordinarily  be  made  during  the 
permit  issuance  process  (Subpart  F). 
Requests  for  permit  modihcations  and 
other  changes  in  permit  terms  will  be 
made  where  possible,  through  the  same 
procedures  that  apply  in  making 


decisions  on  initial  permits.  Each  such 
decision  must  move  through  the  same 
procedures  of  notice-and-comment  and 
potential  hearings  as  the  basic  permit 

§  124.2  Definitions. 

(a)  The  dehnitions  of  Parts  122, 123 
and  125  apply  to  this  Part. 

(b)  “BAT”  or  “Best  Available 
Technology”  means  the  level  of 
treatment  of  best  available  technology 
economically  achievable  as  determined 
by  the  Administrator. 

Subpart  B~Th6  Application  Process 

$124.11  AppNcationlfor  a  pennR. 

(a)  Any  person  who  disdiarges  or 
proposes  to  discharge  pollutants,  except 
persons  covered  by  general  permits 
under  $  122.48,  or  excluded  under 

$  122.4,  shall  complete,  sign,  and  submit 
an  application  to  the  Regional 
Administrator,  in  accordance  with  Part 
122,  Subpart  B.  ‘ 

(b)  Expect  as  provided  by  $  124.32(a) 
no  NPD^  permit  other  than  a  general 
permit  shall  be  issued  until  the  applicant 
has  Bled  a  complete  application  that 
complies  with  the  filing  requirements  in 
this  Subpart  and  Part  122.  If  an  applicant 
fails  or  refuses  to  correct  deficiencies  in 
its  NPDES  application  form,  the  permit 
may  be  denied  or  appropriate 
enforcement  action  may  be  taken  under 
sections  308,  309,  or  402(h)  of  the  Act. 

(c)  Permit  applications  shall  comply 
with  the  signatiuo  and  certification 
requirements  of  $  122.5. 

(d)  If  the  Director  determines  that 
further  information  or  a  site  visit  is 
necessary  in  order  to  evaluate  the 
discharge  completely  and  accurately, 
the  applicant  shall  be  notified  and  a 
date  shall  be  scheduled  for  receipt  of  the 
requested  information  and  for  any 
necessary  site  visit. 

(e)  Special  procedures  for  applications 
for  variances  and  statutory 
modifications  are  provided  in  Subpart  F. 

$  124.12  Special  provisions  for 
applications  from  new  sources. 

(a)  The  owner  or  operator  of  any 
facility  which  may  be  a  new  source  as 
defined  in  $  122.3(v)  and  which  is 
located  in  a  State  without  an  approved 
NPDES  program  must  comply  with  the 
provisions  of  this  section  in  addition  to 
the  requirements  of  $  124.11. 

(b) (1)  Before  beginning  any  on-site 
construction  as  defined  in  $  122.47,  the 
owner  or  operator  of  any  facility  which 
may  be  a  new  source  must  submit 
information  to  the  Regional 
Administrator  so  that  he  or  she  can 
determine  if  the  facility  is  a  new  source. 
The  Regional  Administrator  may  request 
any  additional  information  needed  to 
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detennine  whether  the  facility  is  a  new 
source. 

(2)  The  Regional  Administrator  shall 
make  an  initial  determination  whether 
the  facility  is  a  new  source  within  30 
days  of  receiving  all  necessary 
information  under  paragraph  [b)(l). 

(c)  The  Regional  Administrator  shall 
issue  a  public  notice  in  accordance  with 
8  124.41  of  the  new  source  determination 
under  paragraph  (b).  The  notice  shall 
state  that  the  applicant,  if  determined  to 
be  a  new  source,  must  comply  urith  the 
environmental  review  requirements  of 
40  CFR  1 6.900  e<sc9. 

(d)  Any  interested  person  may 
challenge  the  Regional  Administrator's 
initial  new  source  determination  by 
requesting  an  evidentiary  hearing  under 
8 124J4  within  30  days  of  issuance  of 
the  public  notice  of  the  initial 
determination.  The  Regional 
Administrator  may  defer  the  evidentiary 
hearing  on  the  determination  imtil  after 
a  final  permit  decision  is  made  under 

8 124.61,  and  consolidate  the  hearing  on 
the  determination  with  any_hearing  on 
the  permit. 

8 124.16  negus  sts  for  modHteaOon, 
revocatlofi,  aiid  relssuonce,  or  tsrminotion. 

(a)  If  a  discharger  with  a  permit  or  an 
interested  person  believes  that  a 
modification,  revocation  or  reissuance, 
or  termination  is  justified  under  the 
standards  of  8 122.31.  it  may  request  a 
modification,  revocation  and  reissuance, 
or  termination  from  the  Director  in 
writing.  The  request  shall  set  forth  all 
facts  or  reasons  known  to  the  requester 
which  may  be  relevant  to  a  decision  on 
the  modifemtion  request 

(b) (1)  If  the  Director  agrees  that  the 
modification  or  revocation  and 
reissuance  request  appears  to  meet  the 
requirements  of  8 122.31,  the  Director 
shall  formulate  a  draft  permit  under 

8 124.32  incorporating  die  changes.  If 
additional  information  is  needed  to 
prepare  a  draft  permit  the  Director  may 
request  it  under  8 124,ll(d)  or  in 
appropriate  cases  may  require  the 
submission  of  a  complete  new  permit 
application  under  8 124.11(a).  When  a 
request  for  a  modification  under  this 
section  is  granted  and  a  new  draft 
permit  is  formulated,  only  those  terms 
dependent  on  the  request  will  be 
reopened.  All  other  aspects  of  the  permit 
will  remain  in  force  until  the  expiration 
of  the  permit  If  the  permit  is  revoked 
and  reissued,  the  draft  permit  is  subject 
to  the  same  procedures  as  if  the  permit 
had  expired  and  was  being  reissued. 

'  (2)  If  the  Director  agrees  that  the 
termination  request  appears  to  meet  die 
requirements  of  8 122.31,  the  Director 


shall  prepare  a  notice  of  intent  to 
terminate  under  8 124.32. 

(3)  If  the  Director  decides  that  the 
modification  request  does  not  appear  to 
meet  the  requirements  of  8 122.31  the 
Director  shall  reply  in  writing  to  the 
discharger  (and  the  person  requesting 
the  modification,  if  different)  briefly 
setting  forth  in  writing  the  reasons  for 
that  decision. 

8124.14  Psnwita  rsguirsd  on  a  case  by 
casebasis. 

(a)  Various  sections  of  Part  122  allow 
the  Director  to  determine,  on  a  case>by> 
case  basis,  that  certain  concentrated 
animal  feeding  operations  (8  122.43). 
aquatic  animal  production  facilities 

(8  122.44),  separate  storm  sew^ 

(8  122.46).  and  certain  other  facades 
covered  by  general  permits  (8 122.48) 
that  do  not  generally  require  individual 
permits  may  be  required  to  obtain  one 
because  of  their  contribution  to  water 
pollution. 

(b)  Whenever  the  Regionai 
Administrator  decides  that  an  individual 
permit  should  be  required  under  this 
section,  the  Regional  Administrator 
shall  infcmn  the  discharger  in  writing  of 
diet  decision,  the  reasons  underlying  it 
and  shall  include  an  application  form  in 
such  notice.  The  discharger  must  apply 
under  8 124.11  for  a  permit  within  60 
days  of  such  notice.  The  question 
whether  the  initial  designation  was 
proper  will  remain  open  for 
consideration  during  the  public 
comment  period  tmder  Subpart  D  and 
any  subsequent  hearing. 

8 124.15  Dedefons  on  permit  denials  and 
teiminstionek 

(a)  The  decision  to  deny  a  permit 
wfo^  has  been  applied  for  shall  be 
made  through  the  same  procedures  as 
any  other  decision  on  a  permit  A  draft 
notice  of  intent  to  deny  will  be  issued 
and  made  available  for  public  comment 
accompanied  by  a  fact  ^eet  or 
statement  of  basis.  A  response  to 
comments  and  final  decision  will  then 
be  prepared,  and  an  evidentiary  hearing 
with  a  right  of  appeal  to  the 
Administrator  may  be  requested  on  the 
issues  raised. 

(b)  Hie  decision  to  terminate  a  permit 
shall  be  made  through  the  same 
procedures  that  apply  to  any  other 
permit  action  initiated  by  EPA  under 

8  124.32. 

(c)  References  to  a  “permit”  or  to 
decisionmaking  on  a  permit  in  this  Part 
shall  be  read  to  include  decisions  on 
permit  denial  or  termination  where 
necessary  to  carry  out  the  intent  of  this 
section. 


Subpart  C— 6tal«  CartHIcation 

8 124.21  Circulation  of  appHcalions  or 
draft  permits  to  certifying  Statee. 

(a)  Under  section  401(a)(1)  of  the  Act. 
EPA  may  not  issue  a  permit  until  a 
certification  is  granted  or  waived  in 
accordance  with  that  section  by  the 
State  in  which  the  discharge  originates 
or  will  originate. 

(b)  When  an  application  is  received 
wUdi  does  not  inidude  a  State 
certification,  the  Regional  Administrator 
shall  forward  the  application  to  the 
certifying  State  agency  with  a  request 
that  cert&cation  be  granted  or  denied. 

(c)  If  State  certification  has  not  been 
received  by  the  time  the  draft  permit  is 
prepared,  the  Regional  Administrator 
shall  send  the  certifying  State  agency. 

(1)  A  copy  of  the  draft  permit: 

(2)  A  statement  ffmt  the  EPA  cannot 
issue  or  deny  die  permit  until  die 
certifying  State  agency  has  granted  or 
denied  certificatiMi  u^er  8 124.22,  or 
waived  its  right  to  certify,  and 

(3)  A  statement  that  the  right  to  certify 
will  be  deemed  waived  imless  exercised 
within  a  specified  reasonable  time 
which  shall  not  exceed  60  days  from  the 
date  the  draft  permit  is  sent  to  the  State 
unless  the  Regional  Administrator  finds 
that  unusual  drcumstanoes  require  a 
longer  time. 

8124.22  State  certHIcatioiiL 

(a)  Any  State  certification  shall  be 
issued  or  denied  within  die  reasonable 
time  specified  under  8 124.21(c)(3).  The 
State  shall  provide  notice  of  its  action, 
including  a  copy  of  any  certification,  to 
the  applicant  and  the  Regional 
Administrator. 

(b)  A  State  certification  shall  be  made 
in  writing  and  shall  indnde: 

(1)  The  terms  and  conditions  which 
will  result  in  compliance  with  the 
applicable  provisions  of  sections  206(e), 
301. 302, 303, 306,  and  307  of  the  Act  and 
with  appropriate  requirements  of  State 
law; 

(2)  Where  the  State  certifies  a  draft 
permit  instead  of  an  application,  any 
conditions,  more  stringent  than  those  in 
the  draft  permit,  which  the  State  finds 
necessary  to  comply  with  the 
requirements  listed  in  paragraph  (b)(1) 
of  this  section.  For  each  su^  condition, 
the  provision  of  die  Act  or  State  law 
which  forms  the  basis  for  the  condition 
shall  be  identified.  Failure  to  provide 
such  a  statement  shall  be  deemed  a 
waiver  of  the  ri^  to  certify  with 
respect  to  such  conditioir.  and 

(3)  A  statement  with  respect  to  each 
term  and  condition  of  the  ^afi  permit  of 
the  extent  to  vdiicfa  sudi  term  or 
condition  can  be  made  less  stringent 
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%vithout  violating  the  requirements  of 
State  law  inclucUng  water  quality 
standards.  Failure  to  provide  such  a 
statement  shall  be  deemed  a  waiver  of 
the  right  to  certify  with  respect  to  any 
such  less  stringent  term  or  condition 
which  may  be  established  during  the 
EPA  permit  issuance  process. 

[Comment-  The  requirement  of  paragraph 
(b)(3)  of  this  section  is  necessary  to  enable 
the  certification  to  serve  its  statutory  function 
without  requiring  continual  resubmission  to 
the  State.  For  example,  a  State  might  certify 
that  a  draft  permit  containing  a  technology- 
based  limitation  of  300  kg/day  of  BOD  will 
meet  State  water  quality  standards  and  other 
State  law  requirements.  However,  if  during 
the  permit  issuance  process  EPA  decides  that 
400  kg/day  is  the  appropriate  technology 
requirement  it  is  not  clear  at  present  whether 
the  previous  State  certification  continues  to 
be  valid.  It  would  be  impracticable  and 
would  add  to  delay  in  permit  issuance  if  EPA 
resubmitted  such  permits  to  the  State  each 
time  EPA  considered  setting  a  less  stringent 
limitation  than  contained  in  the  draft  permit 
The  requirement  that  States  clearly  identify 
what  conditions  are  necessary  to  meet  State 
law  will  simplify  the  permit  issuance  process 
and  make  certification  more  useful.  However. 
States  may  not  require  EPA  to  adopt  less 
stringent  requirements.  See  §  124.23(c).] 

§  124.23  Effect  Of  State  certification. 

(a)  Where  certiHcation  is  required 
imder  section  401(a)(1)  of  the  Act,  no 
final  permit  shall  be  issued: 

(1)  If  certification  is  denied,  or 

(2)  Unless  the  final  permit 
incorporates  any  requirements  specified 
in  the  certification  under  $  124.22(b)(1) 
and  (2). 

(b)  If  the  State  law  upon  which  a 
certification  is  based  changes,  or  if  a 
State  court  stays,  vacates,  or  remands  a 
certification,  a  State  which  has  issued  a 
certification  under  §  124.22  may  issue  a 
modified  certification  or  notice  of 
waiver  and  forward  it  to  EPA.  If  the 
modified  certification  is  received  prior 
to  final  Agency  action  on  the  permit,  the 
permit  shall  be  issued  consistent  with 
any  more  stringent  conditions  which  are 
based  upon  State  law  identified  in  such 
certification.  If  the  certification  or  notice 
of  waiver  is  received  after  final  Agency 
action  on  the  permit  the  Regional 
Administrator  may  modify  the  permit 
only  to  the  extent  necessary  to  delete 
any  conditions  based  on  a  condition  in  a 
certification  found  invalid  by  a  State 
court. 

(c)  A  State  may  not  condition  a 
certification  or  deny  a  certification  on 
the  grounds  that  State  law  requires  a 
less  stringent  condition.  The  Regional 
Administrator  shall  disregard  any  such 
certification  conditions,  and  will 
consider  such  denials  of  certification  to 
constitute  waivers  of  certification. 


[Comment  State  certification  rights  proceed 
from  the  authority  of  States  under  section  510 
of  the  Act  to  set  more  stringent  limitations 
than  those  required  by  the  Act.  States  may  ■ 
not  require  EPA  to  disregard  or  downgrade 
Federal  requirements.] 

(d)  A  permit  may  be  modified  during 
Agency  review  in  any  manner  consistent 
with  a  certification  meeting  the 
requirements  of  S  124.22(b).  No  such 
modifications  shall  require  EPA  to 
submit  the  permit  to  the  State  for 
recertification. 

(e)  Review  and  appeals  of  conditions 
specified  by  the  State  shall  be  made 
through  the  applicable  procedures  of  the 
State  and  may  not  be  made  through  the 
procedures  in  this  Part 

§  124.24  Special  provisiona  for  State 
certification  and  concurrence  In 
applications  for  section  301(h) 
modificatione. 

(a)  Where  an  application  for  a  permit 
incorporating  a  request  under  301(h)  of 
the  Act  is  submitted  to  the  State,  the 
appropriate  State  official  may  either 

(1)  Deny  the  request  for  the  modified 
permit  under  section  301(h)  (and  so 
notify  the  applicant  and  EPA)  and  if  the 
State  is  an  approved  NPDES  State  and 
the  permit  is  due  for  reissuance,  proceed 
to  process  the  permit  application  under 
normal  procedures;  or 

(2)  Forward  a  certification  meeting  the 
requirements  of  this  Subpart  to  the 
Administrator  or  a  person  designated  by 
the  Administrator. 

(b)  Where  EPA  issues  a  tentative 
determination  on  the  request  for  a 
modified  permit  under  section  301(h), 
and  no  certification  has  been  received 
under  paragraph  (a),  the  Administrator 
or  a  person  designated  by  the 
Administrator  shall  forward  the 
tentative  determination  to  the  State  in 
accordance  with  $  124.21(c)  specifying  a 
reasonable  time  for  State  certification 
and  concurrence.  If  the  State  fails  to 
deny  or  grant  certification  and 
conciurence  under  paragraph  (a)  within 
such  reasonable  time,  certification  will 
be  deemed  to  be  waived  and  the  State 
will  be  deemed  to  have  conciured  in  the 
issuance  of  a  modified  permit  under 
section  301(h). 

(c)  Any  certification  provided  by  a 
State  under  paragraph  (a)(2)  shall 
constitute  the  State’s  concurrence  (as 
required  by  section  301(h))  in  the 
issuance  of  the  section  301(h)  modified 
permit  subject  to  any  conditions 
specified  therein  by  the  State. 

[Comment  Section  301(h)  certification/ 
concurrence  under  this  section  will  not  be 
forwarded  to  the  State  by  EPA  for 
recertification  after  the  permit  issuance 
process.  Accordingly,  States  must  specify  any 


conditions  required  by  State  law,  including 
water  quality  standards,  in  the  certification.] 

Subpart  D— Preparation  of  Draft 
Permit 

S  124.31  Draft  permit  after  appBcation. 

(a)  If  a  permit  has  been  properly 
requested  under  §  124.11,  the  Director, 
after  analyzing  the  data  and  other 
information  concerning  a  permit 
furnished  under  Subparts  B  and  and 
any  other  relevant  i^ormation,  shall 
tentatively  decide  whether  to  Issue  or 
deny  the  permit  Any  Environmental 
Impact  Statement  prepared  under  40 
CFR  §  6.912,  and  any  other  applicable 
factors  listed  in  40  CFR  §  6.920,  shall  be 
considered  by  the  Regional 
Administrator  in  deciding  whether  to 
issue  a  permit  for  a  new  source  under 
this  section. 

(b)  If  the  Director  tentatively  decides 
to  issue  a  permit  a  draft  permit  shall  be 
prepared  containing: 

(1)  All  conditions,  limitations,  or 
requirements  specified  in  { 122.14; 

(2)  All  effluent  limitations,  standards, 
prohibitions,  and  conditions  required  by 
S  122.15,  including,  where  applicable, 
any  conditions  certified  by  a  State 
agency  under  Subpart  C,  and  all 
variances  or  other  modifications  that  are 
to  be  included  under  Subpart  F.  All 
effluent  limitations  and  standards  shall 
be  calculated  and  specified  as  required 
by  S  122.16; 

(3)  All  compliance  schedules  required 
by  §  122.17;  and 

(4)  All  monitoring  requirements 
required  by  S  122.20. 

(c)  Any  draft  permit  formulated  by 
EPA  shall  be  based  on  the 
administrative  record  required  by 

S  124.35. 

(d)  If  the  Regional  Administrator 
determines  under  40  CFR  S  6.910  that  an 
EIS  shall  be  prepared  for  a  new  source 
the  public  notice  of  the  draft  permit 
under  this  section  shall  occur  at  the 
same  time  or  after  a  draft  EIS  is  issued. 

8 124.32  Other  draft  permita. 

(a)  In  the  following  cases  the  Director 
may  formulate  a  draft  permit  without 
having  received  an  application  from  a 
discharger. 

(1)  If  the  Director  decides  that  a 
permit  should  be  modified,  or  revoked 
and  reissued  under  §  122.31,  the  Director 
shall  formulate  a  draft  permit  reflecting 
the  modifications  or  a  draft  reissued 
permit  including  a  notice  of  intent  to 
revoke  the  existing  permit  If  the 
Director  decides  that  a  permit  should  be 
terminated,  the  Director  shall  issue  a 
notice  of  intent  to  terminate. 
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(2)  General  permits  to  be  issued  either 
by  or  by  States  under  S  122.48  shall 
be  proposed  in  draft  form,  shall  contain 
the  designation  of  die  General  Permit 
Program  Area  (as  defined  in 
§  122.48(a)(2))  and.  except  for  general 
permits  for  separate  storm  sewers,  shall 
be  sent  to  the  EPA  Deputy  Assistant 
Administrator  for  Water  Enforcement 
for  concurrence  or  objection  during  the 
public  comment  period.  No  final  permit 
shall  be  issued  if  the  EPA  Deputy 
Assistant  Administrator  for  Water 
Enforcement  objects  to  the  general 
permit.  Such  objection  must  be  made 
within  90  days  from  the  date  of 
publication  of  the  public  notice  for  the 
draft  general  permit  under  S  124.41(f). 

(b)  Any  draft  permit  or  notice  of  intent 
to  revoke  or  terminate,  issued  under 
paragraph  (a),  riiall  be  based  on  the 
administrative  record  defined  in 
8124.35. 

8 124.33  Statement  of  basis. 

A  statement  of  basis  shall  be  prepared 
for  every  draft  permit  formulated  under 
88  124.31  or  124.32  where  a  fact  sheet  is 
not  required  under  8  124.34.  The 
statement  of  basis  shall  briefly  describe 
the  derivation  of  the  temu  and 
conditions  of  the  permit  and  the  reasons 
for  them.  For  instance,  if  effluent 
limitations  in  a  permit  are  based  upon 
the  application  of  treatment 
technologies,  the  statement  of  basis 
shall  identify  the  technologies  and  die 
degree  of  eluent  reduction  or  control 
which  the  treatment  technologies  are 
assumed  to  achieve.  The  statement  of 
basis  shall  be  part  of  the  administrative 
record  and  shall  be  made  available  to 
the  discharger  and  other  members  of  the 
public  on  request 

812434  Fact  sheet 

(a)  A  fact  sheet  shall  be  fnepared  for 
every  draft  permit  for  a  major  discharger 
(as  established  in  EPA's  annual 
operating  guidance  for  EPA  Regional 
Offices  and  the  States),  any  draft  permit 
which  incorporates  a  variance  or 
modification,  general  permits  under 
8  124.48,  and  every  draft  permit  which 
the  Regional  Administrator  or  State 
Director  finds  is  the  subject  oi 
widespread  public  interest  or  raises 
major  issues.  The  fact  sheet  shall  briefly 
set  forth  the  major  facts  and  the 
significant  factual,  legal, 
methodological,  and  policy  questions 
considered  in  setting  the  terms  of  the 
draft  permit.  The  Director  shall  send  this 
fact  sheet  to  the  applicant,  to  the  District 
Engineer  of  the  Corps  of  Engineers,  to 
the  Regional  Director  of  the  U.S.  Fish 
and  Wildlife  Service  and  the  National 
Marine  Fisheries  Service,  to  other 


interested  State  and  Federal  agencies, 
(including  EPA  where  the  draft  permit  is 
prepared  by  the  State)  and  to  any  other 
person  on  request  Any  of  these  persons 
may  waive  their  right  to  receive  a  fact 
sheet  for  any  dasses  and  categories  of  . 
permits. 

(b)  The  fact  sheet  shall  include:  (1)  A 
brief  explanation  of  the  express 
statutory  or  regulatory  provisions  on 
which  permit  requirements  are  based, 
and  for  permits  issued  by  EPA, 
appropriate  supporting  references  to  the 
administrative  record  required  by 
8  124.35; 

(2)  Any  calculations  (»  other 
necessary  e}q;)lanation  of  the  derivation 
of  specific  effluent  limitations  and 
conditicms,  including  a  citation  to  the 
applicable  guideline  or  development 
documents  or  standard  provisions  as 
required  under  8 122.15  and  reasons 
why  they  are  applicable  or  an 
explanation  of  how  the  alternate 
effluent  limitatioiu  were  developed; 

(3)  Where  appropriate,  a  sketch  or  ' 
detailed  description  of  the  location  of 
the  discharge  described  in  the 
applies  ticm; 

(4)  A  quantitative  description  of  the 
discharge  described  in  the  application; 

(5)  Reasons  requested  va^nces  or 
moihfications  do  w  do  not  appear 
justified; 

(6)  For  EPA-issued  permits  the  results 
of  any  State  certification  under  Sul^art 
C; 

(7)  Name  and  telephone  number  of  a 
person  who  can  provide  additional 
information;  and 

(8)  Any  informalion,  not  otherwise 
specified  herein,  required  by  8 124.33. 

8 124.35  Administrative  record  for  EPA 
draft  permits. 

(a)  Decisions  by  the  Regional 
Adminstrator  to  formulate  a  draft  permit 
under  8 124.31  or  8  124.32  shall  be  made 
on  the  basis  of  the  administrative  record 
defined  in  this  section. 

(b)  The  record  for  a  draft  permit  under 
8  124.31  shall  consist  of: 

(1)  The  initial  application  and  any 
supporting  data  furnished  by  the 
applicant; 

(2)  The  draft  permit; 

(3)  The  statement  of  basis  required  by 
8 12433  or  fact  sheet  prepared  under 

8  124.34; 

(4)  All  documents  cited  in  the  fact 
sheet  or  the  statement  of  basis; 

(5)  Other  dociunents  contained  in  the 
supporting  file  for  the  permit,  including 
correspondence,  telephone  and  meeting 
memoranda,  compliance  reports,  etc; 

(6)  All  comments  submitted  on  a  new 
source  determination  under  8  124.12, 


and  any  other  documents  EPA  considers 
relevant  to  the  determination;  and 

(7)  Any  environmental  assessment, 
Enviromnental  Impact  Statement, 
negative  declaration,  or  environmental 
impact  appraisal  that  may  have  been 
prepared. 

(c)  The  record  for  formulating  a  draft 
permit  under  8  12432  shall  consist  of  the 
draft  permit,  the  statement  of  basis 
required  by  8  124.33  or  fact  sheet 
prepared  under  8  12434  and  all 
documents  cited  in  the  fact  sheet  or  the 
statement  of  basis. 

(d)  Material  readily  available  at  the 
issuing  Regional  Office  or  published 
material  v^ich  is  generally  available, 
and  which  is  included  in  t^ 
administrative  record  under  die 
standards  of  paragraphs  (b)  mid  (c), 
does  not  need  to  physically  included 
in  the  same  file  as  the  rest  of  the  record 
as  long  as  it  is  specificaHy  referenced  in 
the  statement  of  basis  or  the  fact  sheet 

(e)  No  later  than  the  time  a  draft 
permit  is  issued,  a  Record  Clerk  shall  be 
designated  with  responsibility  for 
maintaining  dte  records  established 
under  this  section.  Copying  of  any 
documents  in  the  record  shall  be 
allowed  under  appropriate 
arrangements  to  prevent  their  loss.  The 
charge  for  such  copies  shall  be  made  in 
accoi^ance  with  the  written  schedule 
contained  in  40  CFR  Part  2. 

[Comment'  The  administrative  record  for 
draft  permits  under  this  section  will  comprise 
the  bulk  of  the  material  for  the  filial  ^ 
administrative  record.  See  8  124.94.) 

112436  Applicability  of  Subpart  D  to  draft 
paraiits  Incorporating  section  301(h) 
modifications. 

Subpart  D  is  applicable  to  draft 
permits  incorpm^ing  section  301(h) 
modifications  except  that  the  terms 
“Administrator  or  a  person  designated 
by  the  Administrator*  shall  be 
substituted  for  the  terms  “Regional 
Administrator**  as  appropriate. 

Subpart  E— Public  Comment  and 
Hearings 

8  12441  Public  notice  regarding  permits 
and  permit  hearings. 

(a)  Notices  shall  be  circulated  in  a 
manner  designed  to  inform  interested 
persons  of  a  hearing  or  determination 
dealing  with  permit  denial  or  issuance. 
Notice  of  a  draft  permit  shall  allow  at 
least  30  days  for  public  comments  and 
notice  of  a  hearing  shall  be  given  30 
days  before  the  hearing. 

[CommenC  At  tbs  cBscretion  of  the  Director, 
this  could  indndc  preM  releases  or  the  use  of 
additional  means  to  ehdt  public 
partidpation.) 
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(b)  Notice  of  the  formulation  of  any 
draft  permit  and  notice  of  all  hearings 
shall  be  given  by  the  Director 

(1)  By  mailing  a  copy  to  the  applicant; 
to  the  U.S.  Army  Corps  of  Engineers,  to 
Federal  and  State  agencies  with 
jurisdiction  over  fish,  shellfish  and 
wildlife  resources  and  to  other 
appropriate  governmental  authorities 
inclucfing  any  affected  State;  to  any 
person  on  request  and  to  all  persons  on 
a  mailing  list  developed  fi'om  those  who 
request  to  be  on  the  list  and  by  using  the 
following  methods: 

(1)  Soliciting  persons  for  “area  lists” 
from  participants  in  past  permit 
proceedings  in  that  area;  and 

(ii)  Notifying  the  public  as  to  the 
availability  of  mailings  of  public  notices 
through  periodic  press  publication  and 
notices  in  such  publications  as  Regional 
and  State  funded  newsletters, 
environmental  bulletins  or  State  Law 
Journals.  The  mailing  list  may  be 
updated  fit)m  time  to  time  by  requesting 
an  indication  of  continued  interest  in 
being  on  the  mailing  list;  and 

(2)  By  any  of  the  following  methods: 

(i)  By  publication  of  a  notice  meeting 
the  requirements  of  paragraph  (c)  in  a 
daily  or  weekly  newspaper  within  the 
area  afiected  by  the  discharge;  or 

(ii)  By  posting  a  copy  of  the 
information  required  imder  paragraph 

(c)  and  (d)  at  the  principal  office  of  the 
municipality  or  political  subdivision 
affected  by  the  facility  or  discharge,  and 
by  posting  a  copy  at  Ae  United  States 
Post  Office  serving  those  premises;  or 

(iii)  Where  the  State  is  the  permit 
issuing  authority  in  any  other  maimer 
constituting  legal  notice  under  State  law. 

(3)  Any  person  otherwise  entitled  to 
receive  notice  imder  paragraph  (1)  of 
this  section  may  waive  the  ri^t  to 
receive  notice  for  any  classes  and 
categories  of  permits. 

(c)  All  public  notices  issued  under  this 
section  shall  contain  the  following 
information: 

(1)  Name  and  address  of  the  office 
processing  the  application  or  conducting 
the  hearing; 

(2)  Except  in  the  case  of  general 
permits,  name  and  address  of  the 
applicant  and  the  discharger  (if  different 
from  the  applicant)  and  a  general 
description  of  the  location  of  each 
existing  or  proposed  discharge  point, 
including  the  receiving  water, 

(3)  Name  of  a  person,  and  an  address 
and  telephone  number  where  interested 
persons  may  obtain  further  information, 
including  copies  of  the  draft  permit,  the 
statement  of  basis  or  fact  sheet; 

(4)  For  EPA-issued  permits,  the 
location  of  the  administrative  record 
required  by  S  124.35  and  the  times  at 


which  it  will  be  open  for  public 
inspection; 

(S)  If  the  applicant  has  properly 
applied  under  section  316(a)  for  a 
thermal  variance,  a  statement  to  that 
effect.  The  notice  shall  state  that  all 
data  submitted  by  the  applicant  are 
available  as  part  of  the  administrative 
record  for  public  inspection  during  office 
hours.  The  notice  shall  also  state  that 
any  person  may  comment  in  writing 
under  §  124.42  upon  the  applicant's 
desired  alternative  effluent  limitations 
and  may  also  request  a  hearing. 

(d)  Mailed  public  notice  to  those 
identified  in  paragraph  (b)(1)  shall 
contain  the  information  reqi^d  under 
paragraph  (c)  and  the  following: 

(1)  A  brief  description  of  the 
apphcant's  activities  or  operations  that 
result  in  the  discharge  described  in  the 
application,  and  a  statement  whether 
the  application  pertains  to  a  new  or 
existing  discharge; 

(2)  A  brief  description  of  the  comment 
procedures  required  by  S  124.42, 
including  the  time  and  place  of  any 
public  hearing  that  will  be  held. 

(3)  If  the  discharge  is  from  a  new 
source,  a  statement  of  the  Regional 
Administrator’s  decision  as  to  whether 
an  Environmental  Impact  Statement  will 
be  or  has  been  prepared. 

(4)  A  statement  of  the  right  and 
procedures  to  request  a  public  hearing. 

(e)  In  addition  to  the  information 
reqi^d  by  paragraphs  (c)  and  (d) 
above,  mailed  public  notice  of  a  diraft 
permit  for  a  discharge  where  a  section 
316(a)  application  has  been  filed  under 
§  124.51(b)(6)  shall  include: 

(1)  A  statement  that  the  thermal 
component  of  the  discharge  is  subject  to 
effluent  limitations  under  sections  301  or 
306  of  the  Act  and  a  brief  description 
including  a  quantitative  statement  of  the 
thermal  effluent  limitations  proposed 
under  sections  301  or  306;  and 

(2)  A  statement  that  a  section  316(a) 
application  has  been  filed  and  that 
alternative  less  stringent  effluent 
limitations  may  be  imposed  on  the 
thermal  component  of  the  discharge 
under  section  316(a)  and  a  brief 
description  including  a  quantitative 
statement  of  the  alternative  effluent 
limitations,  if  any,  included  in  the 
applicatioa 

(3)  If  the  applicant  has  filed  an  early 
screening  application  for  a  section 
316(a)  variance  under  §  125.72,  a 
statement  that  the  applicant  has 
submitted  such  a  plan. 

(f)  Notice  of  the  formulation  of  a  draft 
general  permit  and  the  issuance  of  a 
final  general  permit  under  §  122.48  shall 
meet 


(1)  The  requirements  of  paragraphs  (c) 
and  (d)  and  shall  be  published  in  a  daily 
or  weekly  newspaper  within  the  area 
affected  by  the  discharge  and  in  the 
Federal  Register  for  EPA-issued  permits 
or  in  a  manner  constituting  legal  notice 
under  State  law  for  State-issued  permits. 

(2)  The  public  notice  for  general 
permits  shall  also  include: 

(i)  A  brief  description  of  the  types  of 
activities  or  operations  to  be  covered  by 
the  general  permit; 

(ii)  A  map  or  description  of  the 
General  Permit  Program  Area;  and 

(iii)  The  basis  for  choosing  the 
General  Permit  Program  Area. 

(3)  The  Director  shall  use  all  other 

reasonable  means  to  notify  affected 
dischargers  of  the  draft  and  final  general 
permit  ^ 

(g)  In  addition  to  the  information 
required  under  paragraph  (c),  public 
notice  of  a  public  hearing  held  under 
S  124.42(b)  shall  contain  the  following 
information: 

(1)  Reference  fo  the  date  of  the  public 
notice  of  the  draft  permit; 

(2)  Date,  time  and  place  of  the 
hearing;  and 

(3)  In  the  case  of  a  mailed  public 
notice,  a  brief  description  of  the  nature 
and  purpose  of  the  hearing,  including  the 
applicable  rules  and  procedures. 

(h)  A  public  notice  of  the  grant  of  an 
evidentiary  hearing  under  Subpart  H 
shall  contain  the  information  required 
under  paragraph  (c),  (g)(1),  (g)(3)  and  a 
mailed  public  notice  of  such  a  hearing 
shall  also  include: 

(1)  Reference  to  any  public  hearing 
under  S  124.42  on  the  disputed  permit; 

(2)  Name  and  address  of  the  person(s) 
requesting  the  evidentiary  hearing; 

(3)  Brief  description  of  the  permit 
terms  and  conditions  which  have  been 
contested  and  for  which  the  evidentiary 
hearing  has  been  granted; 

(4)  Brief  description  of  the  nature  and 
purpose  of  the  hearing  including  the 
following  declarations: 

(i)  Any  person  seeking  to  be  a  party 
must  file  a  request  to  be  admitted  as  a 
party  to  the  hearing  within  15  days  of 
the  ^te  of  publication  of  this  notice; 

(ii)  Any  person  seeking  to  be  a  party 
may,  subject  to  the  requirements  of 

S  124.76,  propose  material  issues  of  fact 
or  law  not  already  raised  by  the  original 
requester  or  another  party; 

(iii)  The  terms  and  conditions  of  the 
permit(s)  at  issue  may  be  amended  after 
the  evidentiary  hearing  and  any  person 
interested  in  those  pennit(s)  must 
request  to  be  a  party  in  oitier  to 
preserve  any  ri^t  to  appeal  or 
otherwise  contest  the  ^al 
administrative  determinatioa  ^ 
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(5)  Names  or  organizational 
description  of  the  EPA  employees  who 
shall  constitute  “Agency  trial  staH"  and 
the  “decisional  body”  under  1 124.78 
who  arc  subject  to  the  ex  parte 
communication  rules. 

(6)  The  name,  address  and  office 
telephone  number  of  the  Regional 
Hearing  Clerk. 

(i)  A  public  notice  for  a  draft  permit 
that  will  be  processed  under  Subpart  I 
shall  include  the  information  in 
paragraphs  (c)  and  a  statement  that  any 
hearing  will  be  held  under  the  non¬ 
adversary  initial  licensing  procedures.  In 
addition,  a  mailed  public  notice  shall 
include: 

(1)  The  information  in  paragraph  (d) 
except  that  a  public  hearing  under 
paragraph  (d)(2)  is  discretionary  with 
the  Regional  Administrator, 

(2)  A  statement  that  the  permit  will  be 
processed  under  the  nonadversary 
procedures  for  initial  licensing  of 
Subpart  I,  together  with  a  brief 
description  of  those  procediires.  This 
description  shall  state  explicitly  the 
manner  and  timing  for  any  person  to 
request  a  hearing  on  the  permit.  If  EPA 
has  decided  on  its  own  motion  to  hold  a 
hearing,  the  notice  shall  so  state,  and 
shall  also  contain  the  information 
required  by  §  124.41(j); 

(3)  A  statement  that  written  comments 
on  the  draft  permit  and,  in  the  case  of  a 
section  301(h)  application,  the  tentative 
determination  to  grant  or  deny  the 
application  submitted  to  EPA  with  thirty 
(30)  days  of  the  date  of  the  notice  will  be 
considered  by  EPA  in  making  a  final 
decision  on  the  application.  This  30-day 
period  may  be  extended  up  to  60  days 
sua  sponte  or  on  request  of  an  interested 
party; 

(4)  In  the  case  of  the  public  notice  of 
the  ^aft  permit  or  denial  of  an 
application  for  a  modified  permit  under 
section  301(h)  shall  include: 

(i)  A  summary  of  the  information 
contained  in  the  application;  and 

(ii)  A  summary  of  the  tentative 
determination  prepared  under 
8  124.114(f). 

(j)  A  notice  of  a  grant  of  a  panel 
hearing  requested  under  Subpart  I  shall 
include  the  applicable  information  fi'om 
paragraph  (i).  In  addition,  the  mailed 
public  notices  shall  include:  ' 

(1)  Name  and  address  of  the  person 
requesting  the  hearing,  or  a  statement 
that  the  hearing  is  being  held  by  order  of 
the  Regional  Administrator,  and  the 
name  and  address  of  each  known  party 
to  the  hearing; 

(2)  Names  or  organization  description 
of  the  EPA  employees  who  shall 
constitute  the  “decisional  body”  and  the 
“Agency  trial  staff,”  under  f  124.78  who 


are  subject  to  the  ex  parte 
communication  rules; 

(3)  A  statement  whether  the 
recommended  decision  will  be  issued  by 
the  Presiding  Officer  or  by  the  Regional 
Administrator; 

(4)  The  due  date  for  filing  a  written 
request  to  participate  in  the  hearing 
under  8  124.117; 

(5)  The  due  date  for  filing  comments 
under  8  124.118;  and 

(6)  The  name,  address,  and  office 
telephone  number  of  the  Regional 
Hearing  Clerk. 

8 124.42  Public  comments  and  hearings. 

(a)  A  comment  period  of  at  least  30 
days  following  the  date  of  public  notice 
of  the  formulation  of  a  draff  permit  shall 
be  provided.  During  this  period  any 
interested  persons  may  submit  written 
comments  on  the  draff  permit  and 
administrative  record  and  may  request  a 
public  hearing.  A  request  for  a  public 
hearing  shall  be  in  voting  and  shall 

-  state  the  nature  of  the  issues  to  be 
raised.  All  comments  shall  be 
considered  in  preparing  the  final  permit 
and  shall  be  responded  to  as  provided  in 
8 124.63. 

(b) (l]  In  appropriate  cases,  including 
cases  where  ^ere  is  significant  public 
interest,  the  Director  may  hold  a  public 
hearing  on  a  draff  permit  or  permits. 
Public  notice  of  diat  hearing  shall  be 
given  as  specified  in  8 124.41. 

(2)  Any  person  appearing  at  such  a 
hearing  may  submit  oral  or  written 
statements  and  data  concerning  the 
draff  permit  Reasonable  limits  may  be 
set  upon  the  time  allowed  for  oral 
statements,  and  the  submission  of 
statements  in  writing  may  be  required. 

8 124.43  Obligation  to  raiso  points  and 
provida  Infonnatlon  during  the  comment 
period. 

All  persons,  including  applicants,  who 
believe  any  of  the  terms  of  a  draft 
permit  are  not  appropriate  either 
because  one  of  the  variances  or 
modifications  listed  in  Subpart  F  should 
be  granted  or  for  some  other  reason, 
must  raise  all  reasonably  ascertainable 
issues  and  submit  all  arguments  and 
factual  grounds  supporting  their 
position,  including  all  supporting 
material  by  the  close  of  Ae  public 
comment  period  (including  any  public 
hearing  period]  required  by  8  124.42. 

8 124.44  Terms  requested  by  the  Corps  of 
Engineers  and  other  goveriunentiri 
agencies. 

(a)  If  the  District  engineer  of  the  Corps 
of  Engineers  advises  &e  Director  in 
writing  during  the  public  comment 
period  that  anchorage  and  navigation  of 
any  of  the  waters  of  the  United  States 


would  be  substantially  impaired  by  the 
granting  of  a  permit,  the  permit  shall  be 
denied  and  the  applicant  so  notified.  If 
the  District  Engineer  advises  the 
Director  that  imposing  specified 
conditions  upon  the  permit  is  necessary 
to  avoid  any  substantial  impairment  of 
anchorage  or  navigation,  then  the 
Director  shall  include  the  specified 
conditions  in  the  permit.  Review  or 
appeal  of  a  denial  of  a  permit  or  of 
conditions  specified  by  the  District 
Engineer  shall  be  made  through  the 
applicable  procedures  of  the  Corps  of 
En^eers,  and  may  not  be  made  through 
the  procedures  provided  in  this  Part 

(b)  If  during  the  comment  period  the 
U.S.  Fish  and  Wildlife  Service,  the 
National  Marine  Fisheries  Service,  or 
any  State  or  other  Federal  Agency  with 
jurisdiction  over  fish,  wildlife,  or  public 
health  advises  the  Director  in  writing 
that  the  imposition  of  specified 
conditions  upon  the  pempit  is  necessary 
to  avoid  substantial  impairment  of  fish, 
shellfish,  or  wildlife  resources,  the 
Director  may  include  the  specified 
conditions  in  the  permit  to  the  extent 
they  are  determined  necessary  to  carry 
out  the  provisions  of  the  Act 

(c)  In  appropriate  cases  the  Director 
may  consult  with  one  or  more  of  the 
agencies  referred  to  in  this  section 
before  issuing  a  draff  permit  and  may 
reflect  their  views  in  the  statement  of 
basis,  the  fact  sheet  or  the  draff  permit 

8 124.45  Reopening  of  comment  period. 

If  any  information  or  arguments 
submitted  duriiig  the  public  comment 
period,  including  information  or 
arguments  whose  submission  is  required 
under  8 124.43,  appears  to  raise 
substantial  new  questions  concerning  a 
permit  the  Director  may  conclude  that 
one  of  the  following  actions  is  necessary 
for  an  informed  decision: 

(a)  Formulation  of  a  new  draff  permit 
appropriately  modified,  under  8  124.42; 

(b)  Preparation  of  a  fact  sheet  or 
reused  fact  sheet  under  8  124.34  and 
reopening  the  comment  period  under 
8  124.42;  or 

(c)  Reopening  of  the  comment  period 
under  8 124.42  to  give  interested  persons 
an  opportunity  to  comment  on  the 
information  or  argmnents  submitted. 

In  each  case  the  notice  required  by 
8  124.41  shall  be  given. 

Subpart  F— Special  Provisiona  for 
Varlancea  and  Statutory  Modificationa 

8124.51  Time  deadOnea  for  appOcationa 
for  variances  from  and  modificationa  of 
effluent  ftnitationa. 

(a)  Except  as  provided  in  paragraph 

(d),  applications  for  variances  from  and 
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modiHcation  of  effluent  limitations 
under  the  statutory  and  regulatory 
provisions  of  the  Act  shall  be  made  as 
provided  in  paragraph  (b)  and  (c). 

(b)  Dischargers  other  than  publicly 
owned  treatment  works.  (1)  A  request 
for  a  variance  based  on  the  presence  of 
“fundamentally  different  factors”  from 
those  on  which  the  effluent  limitations 
guideline  was  based,  shall  be  made  by 
the  close  of  the  public  comment  period 
under  S  124.42.  The  request  shall  explain 
why  the  requirements  of  S  124.43  and 
Part  125,  Subpart  D  have  been  met. 

(2)  A  request  for  a  variance  from  the 
BAT  requirements  for  section 
301[b)(2KF)  pollutants  (commonly  called 
“non-conventional”  pollutants)  pursuant 
to  section  301(c)  because  of  the 
economic  capability  of  the  owner  or 
operator  or  pursuant  to  section  301(g) 
because  of  certain  environmental 
considerations,  where  those 
requirements  were  based  on  effluent 
limitation  guidelines,  must  be  made  by: 

(i)  Submitting  an  initial  application  to 
the  Regional  Administrator  and  the 
State  Director  stating  the  name  of  the 
applicant,  the  permit  number,  the  outfall 
number(s),  the  applicable  effluent 
guideline,  and  whether  the  applicant  is 
applying  for  a  section  301(c)  or  section  . 
301(g)  modification  or  bodu  This 
application  shall  be  filed  not  later  than: 

(A)  September  25, 1978,  for  a  pollutant 
which  is  controlled  by  a  BAT  effluent 
limitation  guideline  promulgated  before 
December  27, 1977;  or 

(B)  270  days  after  promulgation  of  an 
applicable  effluent  limitation  guideline 
for  guidelines  promulgated  after 
December  27, 1977; 

(ii)  Submitting  a  completed  request 
demonstrating  that  the  requirements  of 

S  124.43  and  the  applicable  requirements 
of  Part  125  have  been  met  no  later  than 
the  close  of  the  public  comment  period 
under  §  124.42. 

(iii)  Requests  for  variance  of  effluent 
limitations  based  on  other  than  effluent 
limitation  guidelines,  shall  comply  only 
with  paragraph  (ii)  and  need  not  submit 
an  initial  application  under  paragraph 

(i). 

(3)  An  extension  under  section 
301(i)(2)  of  the  statutory  deadlines  in 
sections  301(b)(1)(A)  or  (b)(1)(C)  based 
on  delay  in  completion  of  a  publicly 
owned  treatment  work  into  which  the 
source  is  to  discharge  must  have  been 
requested  on  or  before  June  26, 1978,  or 
160  days  after  the  relevant  publicly 
owned  treatment  works  requests  an 
extension  under  paragraph  (c)(2)  of  this 
section,  whichever  is  later.  T^  request 
shall  explain  why  the  requirements  of 
Part  125,  Subpart  J  have  been  met 


(4)  An  extension  under  section  301  (k) 
from  the  statutory  deadline  of  section 
301(b)(2)(A)  for  best  available  control 
tec^ology  based  on  the  use  of 
innovative  technology  may  be  requested 
no  later  than  the  close  of  tiie  public . 
comment  period  under  S  124.42  for  the 
discharger's  initial  permit  requiring 
compliance  with  best  available  control 
technology.  The  request  shall  explain 
why  the  requirements  of  §  124.43  and 
Part  125,  Subpart  C  have  been  met. 

(5)  A  modification  under  section 
302(b)(2)  of  requifements  under  section 
302(a)  for  achieving  water  quality 
related  effluent  limitations  may  be 
requested  no  later  than  the  close  of  the 
public  comment  period  under  8  124.42 
on  the  permit  from  which  the  variance  is 
sought.  The  request  shall  explain  why 
the  requirements  of  that  section  have 
been  met 

(6)  A  variance  under  section  316(a)  for 
the  thermal  component  of  any  discharge 
must  be  filed  with  a  timely  application 
for  a  permit  under  8  124.11.  If  thermal 
effluent  limitations  are  established 
under  section  402(aKl)  or  are  based  on 
water  quality  standards  the  application 
shall  by  filed  by  the  close  of  the  public 
comment  period  under  8  124.42.  A  copy 
of  the  application  as  required  under  Part 
125,  Subpart  H  shall  be  sent 
simultaneously  to  the  appropriate  State 
or  interstate  certifying  agency.  (See 

8  124.56  for  special  procedures  for 
section  316(a)  thermal  variances.) 

(c)  Publicly  owned  treatment  works. 

(1)  A  preliminary  application  for  a 
modification  under  section  301(h)  fitim 
requirements  of  section  301(b)(1)(B)  for 
discharges  into  marine  waters  must 
have  been  submitted  to  the  Agency  no 
later  than  September  25, 1978.  A  final 
application  must  be  submitted  in 
accordance  with  the  filing  requirements 
pf  Part  125,  Subpart  G,  after  that  Subpart 
is  promulgated,  and  shall  demonstrate 
on  its  face  that  all  the  requirements  of 
Part  125,  Subpart  G  have  been  met  (See 
8  124.55  for  special  rules  for  section 
301(h)  modifications.) 

(2)  An  extension  u^er  section 
301(i)(l)  fi*om  the  statutory  deadlines  in 
sections  301(b)(1)(B)  or  (b)(l)C)  based 
on  delay  in  the  construction  of  publicly 
owned  treatment  works  must  have  been 
requested  on  or  before  June  26, 197& 

(3)  A  modification  under  section 
302(b)(2)  of  the  requirements  under 
section  302(a)  for  achieving  water 
quality  based  effluent  limitations  may 
be  requested  no  later  than  the  close  of 
the  public  comment  period  under 

8  124.42  on  the  permit  from  which  the 
modification  is  sought 

(d) (1)  Notwithstanding  any  later  time 
specified  in  paragraphs  (b)  and  (c),  the 


Director  may  notify  the  applicant  before 
a  draft  permit  is  published  pursuant  to 
8  124.41  that  the  draft  permit  will  likely 
contain  limitations  which  are  eligible  for 
variances  or  modifications.  In  such 
notice  the  Director  may  require  the 
applicant  as  a  condition  of 
consideration  of  any  potential  variance 
request  to  submit  a  frill  application 
within  a  specified  reasonable  time 
before  the  draft  permit  is  formulated. 
This  notice  can  be  sent  before  the 
application  under  8  124.11  has  been 
submitted. 

{Comment:  This  paragraph  is  intended  to 
reduce  the  time  for  permit  issuance, 
especially  in  those  cases  where  it  is  clear  that 
a  variance  or  modification  will  be  applied  for, 
such  as  where  the  discharger  has  submitted  a 
variance  application  under  8  124.51(b)(2)(i) 
even  before  the  permit  application  is  filed 
under  f  124.11.] 

(2)  A  discharger  who  cannot  file  a 
complete  request  required  under 
paragraphs  (b)(2)(ii),  (b)(2)(iii),  (b)(3)(ii) 
or  (b)(3)(iii)  may  request  an  extension  to 
apply,  ^tensions  shall  be  limited  to  the 
time  the  Director  determines  is 
necessary  to  satisfy  the  requirements  of 
the  appropriate  relations,  but  shall  be 
no  more  than  six  months  in  duration. 

The  request  may  be  granted  or  denied  in 
the  discretion  of  the  Director. 

8 124.52  Decisions  on  variances  and 
modifications. 

(a)  The  Director  may  grant  or  deny  the 
following  modifications  or  variances 
(subject  to  EPA  objection  under  8 123.23 
for  State  permits): 

(1)  Extensions  under  section  301(i) 
based  on  delay  in  completion  of  a 
publicly  owned  treatment  works; 

(2)  After  consultation  with  the 
Regional  Administrator,  extensions 
under  section  301(k)  based  on  the  use  of 
innovative  technology;  or 

(3)  Variances  under  section  316(a)  for 
thermal  pollution. 

(b)  The  State  Director  may  deny,  or 
forward  to  the  Regional  Administrator 
with  a  written  concurrence  or  submit  to 
EPA  without  recommendation  a 
completed  application  for. 

(1)  A  variance  based  on  the  presence 
of  “fundamentally  different  factors" 
from  those  on  wldch  an  effluent 
limitations  guideline  was  based; 

(2)  A  variance  based  on  the  economic 
capability  of  the  applicant  under  section 
301(c)  of  the  Act; 

(3)  A  variance  based  upon  certain 
water  quality  factors  under  section 
301(g);  of 

(4)  A  modification  of  section  302(b)(2) 
requirements  under  section  3a2(a) 

(water  qualify  related  effluent 
limitations). 
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(c)  The  Regional  Administrator  may 
deny,  or  may  forward  to  the  EPA  Deputy 
Assistant  Administrator  for  Water 
Enforcement  with  reconunendation  for 
approval,  an  application  for  a  variance 
listed  in  paragraph  (b)  which  is . 
forwarded  by  the  State  Director,  or 
submitted  to  the  Regional  Administrator 
by  the  applicant  where  EPA  is  the 
permitting  authority. 

(d)  The  EPA  Deputy  Assistant 
Administrator  for  Water  Enforcement 
may  approve  or  deny  any  variance 
application  submitted  under  paragraph 
(c).  If  the  EPA  Deputy  Assistant 
Administrator  approves  the  variance, 
the  Director  may  formulate  a  draft 
permit  incorporating  the  variance.  Any 
public  notice  of  a  draft  permit  for  which 
a  variance  or  modification  has  been 
approved  or  denied  shall  identify  the 
applicable  procedures  for  appealing  that 
determination  under  S  124.54. 

1 124.53  Procedures  for  variances  and 
modifications  where  EPA  is  the  permit 
issuing  authority. 

(a)  In  states  where  EPA  is  the  permit 
issuing  authority  and  an  application  for 
a  variance  or  modification  is  filed  as 
required  by  $  124.51,  the  application 
shdl  be  processed  as  follows: 

'  (1)  If  at  the  time  an  application  for  a 
variance  or  modification  is  submitted 
the  Regional  Administrator  has  received 
an  application  under  $  124.11  for 
issuance  or  renewal  of  that  permit  but 
has  not  yet  formulated  a  draft  permit 
under  §  124.31  covering  the  discharge  in 
question,  the  Regional  Administrator 
after  obtaining  any  necessary 
concurrence  of  the  EPA  Deputy 
Assistant  Administrator  for  Water 
Enforcement  under  §  124.52,  shall  set 
forth  a  tentative  determination  on  the 
request  at  the  time  the  draft  permit  is 
formulated  as  specified  in  {  124.31, 
unless  this  would  significantly  delay  the 
processing  of  the  permit  In  that  case  the 
processing  of  the  variance  or 
modification  request  may  be  separated 
fi'om  the  permit  in  accordance  with 
paragraph  (3),  and  the  processing  of  the 
permit  shall  proceed  without  delay. 

(2)  If  at  the  time  an  application  for  a 
variance  or  modification  is  filed  the 
Regional  Administrator  has  formulated 
a  draft  permit  under  §  124.31  covering 
the  discharge  in  question,  but  that 
permit  has  not  yet  become  final  under 
S  124.101,  administrative  proceedings 
concerning  that  permit  may  be  stayed 
and  the  Regional  Administrator  shall 
formulate  a  new  draft  permit  including  a 
tentative  determination  on  the  request, 
and  the  fact  sheet  required  by  §  124.34. 
However,  if  this  will  significantly  delay 
the  processing  of  the  existing  permit  or 


the  Regional  Administrator  for  other 
reasons  considers  combining  the 
variance  request  and  the  existing  permit 
inadvisable,  the  request  may  be 
separated  from  the  permit  in  accordance 
with  paragraph  (3),  and  the 
administrative  (fisposition  of  the 
existing  permit  shall  proceed  without 
delay. 

(3)  If  the  permit  has  become  final 
under  S  124.101  and  no  application 
under  S  124.11  concerning  it  is  pending 
or  if  the  variance  or  modification 
request  has  been  separated  from  a 
permit  as  described  in  paragraphs  (1) 
and  (2),  the  Regional  Administrator  shall 
formulate  a  new  draft  permit  under 
§  124.31.  This  permit  shall  be 
accompanied  by  the  fact  sheet  required 
by  S  124.34,  except  that  the  only  matters 
considered  shall  relate  to  the  requested 
variance. 

S  124.54  Appeals  of  modifications  and 
variances. 

(a)  Normally,  the  appeals  of  permit 
deten^ations  are  handled  in  one 
proceeding,  either  State  or  Federal. 
When  a  State  issues  a  permit  in  which 
EPA  has  made  a  variance 
determination,  a  separate  appeal  on  that 
determination  is  possible.  In  such  cases, 
requests  for  appeal  of  the  EPA  permit 
conditions  must  be  filed  under  Subpart  I 
after  the  public  notice  of  the  grant  or 
denial  of  the  variance.  If  the  owner  or 
operator  is  challenging  issues  in  a  State 
proceedings  on  the  same  permit,  the 
Regional  Administrator  will  decide,  in 
consultation  with  State  officials,  which 
case  will  be  heard  first 

(b)  Appeals  of  modifications  or 
variance  determinations  shall  be 
governed  by  Subpart  I  unless  the 
Regional  Administrator  determines  that 
consolidation  with  an  evidentiary 
hearing  under  Subpart  H  will  expedite 
consideration  of  the  issues  presented. 

{Comment:  The  panel  proceedings  of  Subpart 
1  will  generally  be  utilized  when  there  is  a 
State-issued  permit  and  only  the  variance 
issues  are  in  the  Federal  forum.] 

(c)  Stays  for  section  301(g)  variances. 
Under  the  authority  of  section  301(j)(2), 
if  a  request  for  an  evidentiary  hearing  is 
granted  regarding  a  variance  under 
section  301(g],  or  if  a  petition  for  timely 
review  of  the  denial  of  a  request  for  an 
evidentiary  hearing  is  timely  filed  with 
the  Administrator  under  8  124.101  with 
respect  to  such  a  variance,  any 
otherwise  applicable  standards  and 
limitations  under  section  301  of  the  Act 
shall  not  be  stayed  unless: 

(1)  In  the  jud^ent  of  the  Regional 
Administrator,  the  stay  or  the  variance 
sought  will  not  result  in  the  discharge  of 
pollutants  in  quantities  which  may 


reasonably  be  anticipated  to  pose  an 
unacceptable  risk  to  human  health  or 
the  environment  because  of 
bioaccumulation,  persistency  in  the 
environment,  acute  toxicity,  chronic 
toxicity,  or  synergistic  propensities:  and 

(2)  In  the  judgment  of  the  Regional 
Administrator,  there  is  a  substantial 
likelihood  that  the  discharger  will 
succeed  on  the  merits  of  its  appeal:  and 

(3)  The  discharger  files  any  bond  or 
other  appropriate  security  which  is 
required  by  the  Regional  Administrator 
to  assure  timely  compliance  with  the 
requirements  from  which  a  variance  is 
sought  in  the  event  that  the  appeal  is 
unsuccessful. 

(d)  Stays  for  variances  or 
modifications  other  than  section  301(g) 
will  be  granted  or  denied  piu^uant  to 
8 124.61.  , 

8 124.55  Special  provisions  for  modifying 
the  secondary  treatment  requirement 
under  section  301(h). 

(a)  Where  it  is  clear  on  the  face  of  a 
section  301(h)  application  that  the 
discharger  is  not  entitled  to  a 
modification,  the  application  shall  be 
denied. 

(b)  In  the  case  of  all  other  section 
301(h)  applications  the  Administrator,  or 
a  person  designated  by  the 
Administrator  may  eiAer. 

(1)  Give  written  authorization  to  an 
applicant  to  submit  information  required 
by  Part  125,  Subgpart  G  or  the  final 
application  by  a  date  certain,  not  to 
exceed  9  months,  if: 

(1)  The  applicant  proposes  to  submit 
new  or  additional  information  and  the 
applicant  demonstrates  that: 

(A)  The  applicant  made  consistent 
and  ^ligent  efforts  to  obtain  such 
information  prior  to  submitting  the  final 
application: 

^)  The  failure  to  obtain  such 
information  was  due  to  circumstances 
beyond  the  control  of  the  applicant:  and 

(C)  Such  information  can  be  submitted 
promptly;  or 

(ii)  The  applicant  proposes  to  submit 
minor  coirective  information  and  such 
information  can  be  submitted  promptly; 
or 

(2)  Make  a  %vritten  request  of  an 
applicant  to  submit  additional 
information  by  a  date  certain,  not  to 
exceed  9  months,  if  such  information  is 
necessary  to  issue  a  tentiative 
determination  under  8 124.114(g). 

All  additional  information  authorized  or 
requested  under  this  paragraph  which  is 
timely  received,  shall  be  considered  part 
of  the  original  application. 

(c)  Applications  for  modifications 
under  section  301(h)  shall  be  processed 
independently  of  any  pending 
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application  for  the  issuance  or 
reissuance  of  a  permit  requiring  the 
applicant  to  meet  effluent  limitations 
based  on  secondary  treatment  under 
section  901(b)(1)(B). 

(d)  No  modified  permit  shall  be  issued 
granting  a  section  301(h)  modification 
unless  ^e  appropriate  State  officials 
have  concurred  or  waived  concurrence 
pursuant  to  $  124.24.  In  the  case  of  a 
permit  issued  to  an  applicant  in  an 
approved  Stale,  the  State  Director  may: 

(1)  Revoke  any  existing  permit  as  of 
the  effective  date  of  the  EPA-issued 
modified  permit;  and 

(2)  Co-sign  the  modified  permit,  if  the 
Director  has  indicated  an  intent  to  do  so 
in  the  written  concurrence. 

(e)  Appeals  of  determinations  under 
section  301(h)  shall  be  governed  by  Part 
124,  Subpart  L 

9 124.56  Special  procadtirea  for  decisions 
on  thermal  variances  (section  316(a)). 

(a)  Except  as  provided  in  9  124.53  the 
only  issues  connected  with  issuance  of  a 
particular  permit  on  which  EPA  will 
make  a  final  Agency  decision  before  the 
final  permit  is  issued  imder  9  124.61  are 
whether  alternative  effluent  limitations 
would  be  justified  under  section  316(a) 
and  whether  cooling  water  intake 
structures  will  use  the  best  available 
technology  under  section  316(b). 
Applicants  who  wish  an  early  decision 
on  these  issues  should  request  it  and 
furnish  supporting  reasons  at  the  time 
their  applications  are  filed  under 

9  124.51(b)(6).  The  Regional 
Administrator  will  then  decide  whether 
or  not  to  grant  it  If  it  is  granted,  both  the 
early  decision  on  section  316  (a)  or  (b) 
issues  and  the  grant  of  the  balance  of 
the  permit  shall  be  considered  permit 
issuance  under  these  regulations,  and 
shall  be  subject  to  the  same 
requirements  of  public  notice  and 
comment  and  the  same  opportunity  for 
an  evidentiary  hearing. 

(b)  If  the  Regional  Administrator,  on 
review  of  the  administrative  record, 
determines  that  the  information 
necessary  to  decide  whether  or  not  an 
altemafive  effluent  limitation  under 
section  316(a)  should  be  granted  to  a 
source  is  not  likely  to  be  available  by 
the  time  a  decision  on  permit  issuance 
must  be  made,  the  Regional 
Administrator  may  issue  a  permit  under 
§  124.61  for  a  term  of  up  to  five  years. 
This  permit  shall  require  that  the  point 
source  achieve  the  effluent  limitations 
initially  proposed  for  the  control  of  the 
thermal  component  of  the  discharge  no 
later  than  the  date  otherwise  required 
by  applicable  legal  requirements. 
However,  the  permit  shall  also  afiord 
the  permittee  an  opportunity  to  file  a 


demonstration  under  section  316(a)  after 
conducting  such  studies  as  are  required 
under  Part  125,  Subpart  H. 

{Comment:  A  new  discharger  may  not 
conunence  operation  in  violation  of  the 
thermal  effluent  limitations  which  are 
initially  proposed  unless  and  until  the  section 
316(a)  variance  request  is  finally  approved.] 

(c)  Any  hearing  scheduled  under 
paragraph  (a)  shall  be  publicized  as 
required  by  9  124.41  and  shaU  be 
scheduled  enough  in  advance  of  the 
final  compliance  date  specified  in  the 
permit  to  allow  the  per^ttee  to  take 
necessary  measures  to  comply  by  that 
date  in  the  event  its  request  for 
modification  of  thermal  limits  is 
eventually  denied  after  the  hearing  is 
concluded 

(d)  Whenever  the  Regional 
Administrator  defers  the  determination 
under  section  316(a),  any  determination 
under  section  316(b)  may  be  deferred 

Subpart  G— Issuance  and  Effective 
Date  of  Permit 

9124.61  Issuance  and  effective  date  of 
permit;  stays. 

(a) (1)  After  the  close  of  the  public 
comment  period  (ixxcluding  any  public 
hearing  period)  required  by  §  124.42  on  a 
draft  permit  the  Regional  Administrator 
shall  prepare  and  issue  a  final  permit 
and  shall  serve  notice  as  provided  in 

9  124.80(c)  of  that  action  of  the 
applicant,  and  on  each  person  who  has 
submitted  written  comments  or 
requested  notice  of  the  issuance  of  the 
final  permit.  This  notice  shall  include 
reference  to  the  procedures  available  to 
contest  the  permit  terms  under  9 124.74 
et  seq. 

[Comment  A  statement  signed  by  a  person  in 
the  Regional  Office  that  an  attached  list  of 
persons  were  mailed  the  notice  of  issuance  of 
the  final  permit  is  sufficient  to  meet  the 
requirements  of  §  124.80(c).  The  mailed  notice 
need  not  be  sent  certified  maiLJ 

(b)  Any  final  permit  issued  under 
paragraph  (a)  constitutes  final  action  of 
EPA,  when  it  becomes  effective  under 
paragraph  (c)  unless  a  request  for  an 
evidentiary  hearing  under  9  124.75  or  a 
panel  hearing  under  §  124.114  is  granted. 

(c)  Except  as  provided  in  paragraphs 

(d),  (e)  and  (f),  a  permit  or  modification 
shall  become  effective  30  days  after  the 
service  of  notice  of  the  final  permit 
under  paragraph  (a),  unless  a  later 
effective  date  is  specified  in  the  permit. 

(d)  If  a  request  for  an  evidentiary 
hearing  is  granted  under  §  124.75  or 
9  124.111(a)(3)  regarding  the  initial 
permit  issued  for  a  new  source  or  a  new 
discharger,  or  if  a  petition  for  review  of 
the  denial  of  a  request  for  an 
evidentiary  hearing  with  respect  to  such 


a  permit  is  timely  filed  with  the 
Administrator  under  §  124.101,  the 
applicant  shall  be  without  a  permit  for 
the  proposed  new  source  or  new 
discharge,  pending  final  Agency  action 
under  9  124.101. 

(e)(1)  If  a  request  for  a  hearing  is 
granted  in  whole  or  in  part  under 
§  124.75  or  9  124.111(a)(3)  regarding  a 
permit  for  an  existing  source,  or  if  a 
petition  for  review  of  the  denial  of  a 
request  for  an  evidentiary  hearing  with 
respect  to  such  a  permit  is  timely  filed 
wiffi  the  Administrator  under  1 124.101. 
the  force  and  effect  of  the  contested 
provisions  of  the  final  permit  shall  be 
stayed  and  shall  not  be  subject  to 
judicial  review  under  section  509(b)  of 
the  Act,  pending  final  Agency  action 
under  9 124.101.  The  Regional 
Administrator  shall  serve  notice,  in 
accordance  with  9  124.75.  on  the 
discharger  and  all  parties  identifying  the 
terms  of  the  final  permit  which  are  not 
contested  and  therefore  are  enforceable 
obligations  of  the  discharger. 

(2)  Where  effluent  limitations  are 
contested,  but  the  underlying  control 
technology  is  not,  the  notice  shall 
identify  the  installation  of  the 
technology  in  accordance  with  the 
permit  compliance  schedules  (if 
uncontested)  as  an  uncontested, 
enforceable  obligation  of  die  permit. 

(3)  Where  a  combination  of 
technologies  is  contested,  but  a  portion 
of  the  combination  is  not  contested, 
such  portion  shall  be  identified  as 
uncontested  if  compatible  with  the 
combination  of  technologies  proposed 
by  the  requester. 

(4)  A  term  or  condition,  otherwise 
uncontested,  shall  not  be  identified  as 
imcontested  if  it  is  inseverable  firom  a 
contested  term  or  condition. 

(5)  Uncontested  terms  and  conditions 
shall  become  enforceable  30  days  after 
the  date  of  such  notice,  provided, 
however,  that  if  a  request  for  an 
evidentiary  hearing  on  a  term  or 
condition  was  denied  and  the  denial  is 
appealed  under  9  124.101.  then  such 
term  or  condition  shall  become 
enforceable  upon  the  date  of  the  notice 
of  the  Administrator’s  decision  on  the 
appeal  if  the  denial  is  affirmed,  or  shall 
be  stayed,  in  accordance  with  this 
section,  if  the  Administrator  reverses  - 
the  denial  and  grants  the  evidentiary 
hearing  on  such  permit  term. 

(6)  Uncontested  terms  and  conditions 
shall  include: 

(i)  Permit  requirements  for  which  an 
evidentiary  hearing  has  been  requested 
but  the  hearing  has  been  denied; 

(ii)  Preliminary  design  and 
engineering  studies  or  other 
requirements  necessary  to  achieve  the 
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final  permit  term  or  conditions  which  do 
not  entail  substantial  expenditures; 

(iii)  Permit  conditions  which  will  have 
to  be  met  regardless  of  which  party 
prevails  at  the  evidentiary  hearing; 

(iv)  Where  the  discharger  proposed  a 
less  stringent  level  of  treatment  than 
that  contained  in  the  final  permit,  any 
permit  conditions  appropriate  to  meet 
the  levels  proposed  by  the  discharger,  if 
the  measures  required  to  attain  such 
less  stringent  level  of  treatment  are 
consistent  with  the  measure  required  to 
attain  the  limits  proposed  by  the 
Agency;  and 

(v)  Constniction  activities  such  as 
segregation  of  waste  streams  or 
installation  of  equipment  which  would 
partially  meet  the  ^al  permit  terms  or 
conditions  and  could  alM  be  used  to 
achieve  the  discharger’s  proposed 
alternative  terms  and  conditions. 

(7)  If  at  any  time  after  a  hearing  is 
granted  and  after  the  Regional 
Administrator's  notice  under  paragraph 
(1).  it  becomes  clear  that  a  permit 
requirement  is  no  longer  contested,  any 
party  may  request  the  Presiding  Officer 
to  issue  an  order  identifying  the 
requirements  as  uncontested.  The 
requirement  identified  in  such  order 
shall  become  enforceable  30  days  after 
the  issuance  of  the  order. 

(f)  Where  an  evidentiary  hearing  is 
granted  under  S  124.75  on  an  application 
for  a  renewal  of  an  existing  permit,  all 
provisions  of  the  existing  permit,  as  well 
as  uncontested  provisions  of  the  new 
permit,  shall  continue  in  full  force  and 
efiect  until  final  Agency  action  under 
S  124.101.  (See  8 122.12(b)).  Upon  written 
request  from  the  applicant,  the  Regional 
Administrator  may  modify  the  existing 
permit  to  delete  requirements  which 
unnecessarily  duplicate  uncontested 
provisions  of  the  new  permit. 

{Comment:  The  following  examples 
demonstrate  the  application  of  8  124.61(e) 
and  (f): 

Example  1:  The  discharger  requests  and  is 
granted  an  evidentiary  hearing  on  its 
contention  that  the  EPA's  proposed  effluent 
limitation  for  total  suspended  solids  (TSS)  at 
level  X  is  too  stringent  and  should  be  relaxed 
to  level  Y.  Treatment  technology  A  attains 
level  Y  whereas  technology  A  plus  B  is 
necessary  for  level  X.  In  this  case,  the 
discharger's  obligation  to  install  technology 
A  is  effective  30  days  after  service  of  the 
notice  under  8  124.75(b)  and  this  obligation  is 
not  stayed  by  virtue  of  the  contest  as  to  the 
need  for  additional  tedinology  B.  The 
discharger  would  be  required  to  comply  with 
all  portions  of  the  compliance  schedule 
relating  to  design,  construction  and 
attainment  of  technology  A.  but  would  obtain 
a  stay  of  such  provisions  with  respect  to 
technology  B.  This  is  true  even  if  die  schedule 
does  not  separate  the  two  technologies.  The 
discharger  must  of  course  also  perform  all 


basic  work  such  as  segregation  of  waste 
streams,  site  preparation,  monitoring, 
reporting,  and  initial  construction  b^use 
this  will  be  necessary  regardless  of  the 
outcome  of  the  contest  The  additional 
obligations  of  technology  B  are  stayed. 

Example  Z  The  same  facts  as  in  Example  1 
except  that  a  public  interest  group  has  also 
requested  and  been  granted  participation  in 
the  evidentiary  hearing.  The  group  contends 
that  TSS  level  X  is  too  lenient  and  should  be 
tightened  to  level  Z.  Treatment  technology  C, 
which  is  inconsistent  with  both  A  and  B 
technologies,  is  required  for  level  Z.  In  this 
case  the  dischargers  obligation  to  install 
technologies  A,  A  and  B,  or  C  an  all  stayed. 
The  discharger's  obligations  to  perform  basic 
work  such  as  segregation  of  waste  streams, 
site  preparation,  monitoring,  reporting,  and 
perhaps  initial  construction  are  not  stayed 
because  they  are  unaffected  by  the  contest 

Example  3:  The  discharger  requests  an 
evidentiary  hearing  on  two  issues:  that  the 
permits  total  suspended  solids  (TSS)  limit 
and  pH  limit  are  each  too  strict  The  Regional 
Administrator  grants  the  evidentiary  hearing 
on  the  TSS  issue  but  denies  it  on  the  pH 
claim.  The  TSS  and  pH  technologies,  are 
independent  and  severable  and  the 
discharger  does  not  appeal  the  denial  of 
hearing  on  the  pH  claim.  In  diis  case  the 
discharger's  obligation  to  install  the  pH 
control  technology  is  not  stayed  and  becomes 
effective  30  days  after  service  of  the  Regional 
Administrator's  notice  under  8  124.75(b).  If 
the  underlying  technology  for  the  TSS  limit  is 
at  issue,  the  TSS  limitation  is  stayed. 
However,  as  described  in  Examples  1  and  2, 
the  discharger's  obligations  to  perform  all 
work  unaffected  by  the  stay  (e.g.,  segregation 
of  waste  streams,  site  preparation,  initial 
construction,  etc.)  are  not  stayed. 

Example  4:  The  same  facts  as  in  Example  3 
except  that  the  equipment  required  for 
attaining  the  pH  limit  is  achieved  by  the 
installation  of  the  TSS  equipment  In  this 
case  the  Regional  Administrator  may 
determine  that  the  pH  permit  term  is 
inseverable  from  the  TSS  contest  and  thus 
the  limits  for  both  parameters  would  be 
stayed  by  virtue  of  the  hearing  on  TSS, 
although  as  noted  in  the  preceding  examples, 
the  discharger’s  obligations  to  perform  all 
work  unaffected  by  the  stay  are  not  stayed. 
Note  however,  that  if  die  pH  limit  is 
achievable  in  an  inexpensive  and  temporary 
alternative  sudi  as  additional  chemical 
treatment  in  the  discharger’s  existing 
equipment,  then  the  Regional  Administrator 
may  determine  that  the  pH  permit  term  is 
severale  and  refuse  to  stay  the  pH  term. 

Example  5:  The  same  facts  as  in  Example  3 
except  diat  the  discharger  appeals  (to  the 
Administrator)  the  Regional  Administrator’s 
denial  of  the  evidentiary  hearing  on  Issue  No. 
2  (the  pH  limit).  In  this  case  the  pH  limitation 
is  also  stayed  (with  the  exceptions  noted  in 
the  preceding  examples)  at  least  until  the 
Administrator’s  decision  on  such  appeal  If 
the  Administrator  affirms  the  denial  of  the 
evidentiary  hearing  on  the  pH  limit  then  upon 
service  of  notice  under  8 124.7S(b)  the  stay 
terminates.  If  the  Administrator  reverses  and 
thus  grants  the  evidentiary  hearing  on  the  pH 


term  then  the  stay  continues  until  final 
Agency  action. 

(g)  When  issuing  a  finally  effective 
permit  under  Subpart  I,  the  Regional 
Administrator  shall  extend  the  permit 
compliance  schedule  to  the  extent 
required  by  a  stay  under  this  section; 
provided  that  no  such  extension  shall  be 
granted  which  would: 

(1)  Result  in  the  violation  of  an 
applicable  statutory  deadline:  or 

(2)  Cause  the  permit  to  expire  more 
than  five  years  after  issuance  under 

8  124.61(a). 

[Comment  Extensions  of  compliance 
schedules  will  not  automatically  be  granted 
for  a  period  equal  to  the  period  the  stay  is  in 
effect  for  an  effluent  limitation.  For  example, 
if  both  the  Agency  and  the  discharger  agree 
that  a  certain  treatment  technology  is 
required  by  the  Act  where  guidelines  do  not 
apply,  but  a  hearing  is  granted  to  consider  the 
effluent  limitations  which  the  technology  will 
achieve,  requirements  regarding  installation 
of  the  underlying  technology  will  not  be 
stayed  during  the  hearing.  Thus,  unless  the 
hearing  extends  beyond  the  final  compliance 
date  in  the  permit  it  will  not  ordinarily  be 
necessary  to  extend  the  compliance  s^edule. 
However,  where  application  of  an  underlying 
technology  is  challenged,  the  stay  for 
installation  requirements  relating  to  that 
technology  would  extend  for  the  duration  of 
the  hearing.) 

(h)  For  purposes  of  judicial  review 
under  section  509(b)  of  the  Act,  final 
administrative  action  on  a  permit  does 
not  occur  unless  and  until  a  party  has 
requested  and  exhausted  its 
Administrative  remedies  under  Subpart 
H  and  I  and  8124.101.  Any  party  wldch 
neglects  or  fails  to  seek  review  under 
8 124.101  thereby  waives  its  opportunity 
to  exhaust  available  Agency  remedies. 

8 124.62  Final  envfronmantal  impact 
statemant 

No  final  permit  for  a  new  source  shall 
be  issued  until  at  least  30  days  after  the 
date  of  issuance  of  a  final 
Environmental  Impact  Statement  if  one 
is  required  under  40  CFR  8  6.91& 

8  124.63  Response  to  comments. 

(a)  At  the  time  any  final  permit  is 
issued,  the  Director  shall  also  prepare  a 
response  to  comments  for  that  permit 
This  response  to  comments  shall  ^ 
contain: 

(1)  A  specific  indication  of  which 
provisions  of  the  draft  permit  have  been 
changed  in  the  final  permit  and  the 
reasons  for  the  change:  and 

(2)  A  brief  description  of  and  response 
to  all  significant  comments  on  the  ^aft 
permit  raised  during  the  public  comment 
period,  or  during  any  hearing. 

(b)  For  EPA-issued  permits  any 
documents  dted  in  the  response  to 
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comments  shall  be  included  in  the 
administrative  record  for  the  final 
permit  as  defined  in  §  124.64. 

{Comment  If  new  points  are  raised  or  new 
material  supplied  during  the  public  comment 
period,  EPA  may  document  its  response  to 
those  matters  by  adding  new  material  to  the 
administrative  record.] 

§  124.64  Administrative  record  for  final 
permit  issued  by  EPA. 

(a)  Decisions  to  issue  a  final  permit 
under  §  124.61  shall  be  made  on  the 
basis  of  the  administrative  record 
defined  in  this  section. 

(b)  The  administrative  record  for  any 
final  permit  shall  consist  of  the 
administrative  record  for  the  draft 
permit  and 

(1)  All  comments  received  during  the 
public  comment  period  required  by 

S  124.42; 

(2)  The  tape  or  transcript  of  any 
hearing(s)  held  under  §  124.42; 

(3)  The  response  to  comments 
required  by  §  124.63; 

(4)  Any  final  Environmental  Impact 
Statement; 

(5)  Other  documents  contained  in  the 
supporting  file  for  the  permit  including 
correspondence,  telephone  and  meeting 
memoranda,  compliance  reports,  etc.; 
and 

(6)  The  final  permit 

These  documents  shall  be  added  to  the 
record  as  soon  as  feasible  after  their 
receipt  or  publication  by  the  Agency. 

(c) (1)  This  section  applies  to  all  ^al 
permits  where  the  draft  permit  was 
subject  to  the  administrative  record 
requirements  of  §  124.35. 

(2)  Whether  or  not  a  draft  permit  was 
formulated  or  final  permit  was  issued 
subject  to  this  Subpart,  the  Regional 
Administrator,  at  any  time  prior  to  the 
rendering  of  an  initial  decision  in  an 
evidentiary  hearing  on  that  permit,  may 
withdraw  the  permit  in  whole  or  in  part 
and  formulate  a  new  draft  permit  under 
§  124.31  addressing  the  portions  so 
withdrawn.  The  new  draft  permit  shall 
proceed  through  the  same  process  of 
public  comment  and  opportunity  for  a 
public  hearing,  etc.  as  would  apply  to 
any  other  draft  permit  subject  to  this 
Part.  Any  portions  of  the  permit  which 
are  not  withdrawn  and  which  are  not 
stayed  under  S  124.61  shall  remain  in 
effect 

(d)  Material  readily  available  at  the 
issuing  Regional  Office  or  published 
material  which  is  generally  available, 
and  which  is  included  in  the 
administrative  record  under  the 
standards  of  this  section  or  of  8 124.63 
(“Response  to  Comments”),  does  not 
need  to  be  physically  included  in  the 


same  file  as  the  rest  of  the  record  as 
long  as  it  is  specifically  referenced  in 
the  fact  sheet  or  statement  of  basis  or  in 
the  response  to  comments. 

Subpart  H— Evidentiary  Hearings  for 
EPA-lssued  Permits 

8124.71  Applicability. 

The  regulations  in  this  Subpart  govern 
all  evidentiary  hearings  conducted  by 
EPA  under  section  402  of  the  Acti  except 
as  otherwise  provided  in  Subpart  I.  An 
evidentiary  hearing  is  available  to 
challenge  any  permit  issued  under 
8  124.61  except  for  a  general  permit. 
Persons  affected  by  a  general  permit 
may  not  challenge  the  terms  and 
conditions  of  a  general  permit;  but  may 
instead  apply  for  an  individual  permit 
under  8  124.11  as  authorized  in  8  122.48 
and  then  request  an  evidentiary  hearing 
on  the  issuance  or  denial  of  an 
individual  permit. 

8124.72  Definitions. 

For  the  purpose  of  this  Subpart  H  and 
I,  the  following  definitions  are 
applicable: 

(a)  “Judicial  Officer”  means  a 
permanent  or  temporary  employee  of  the 
Agency  appointed  as  a  Judicial  Officer 
by  the  Administrator  under  these 
regulations  and  subject  to  the  following 
conditions: 

(1)  A  Judicial  Officer  shall  be  a 
licensed  attorney.  A  Judicial  Officer 
shall  not  be  employed  in  the  Office  of 
Enforcement  or  the  Office  of  Water  and 
Waste  Management,  and  shall  not 
participate  in  the  consideration  or 
decision  of  any  case  in  which  he  or  she 
performed  investigative  or  prosecutorial 
functions. 

(2)  The  Administrator  may  delegate 
any  authority  to  act  in  an  appeal  of  a 
given  case  under  this  Subpart  to  a 
Judicial  Officer  who,  in  addition,  may 
perform  other  duties  for  EPA,  provided 
that  that  delegation  shall  not  preclude  a 
Judicial  Officer  from  referring  any 
motion  or  case  to  the  Administrator 
when  the  Judicial  Officer  decides 
referral  would  be  appropriate.  The 
Administrator,  in  deciding  a  case,  may 
consult  with  and  assign' the  drafting  of 
preliminary  findings  of  fact  and 
conclusions  and/or  a  preliminary 
decision  to  any  Judid^  Officer. 

(b)  “Party”  means  the  EPA  trial  staff 
under  8  124.78  and  any  person  whose 
request  for  a  hearing  under  8  124.74  or 
whose  request  to  be  admitted  as  a  party 
or  to  intervene  under  88 124.79  or 
124.117  has  been  granted. 

(c)  “Presiding  Officer”  means  an 
Administrative  Law  Judge  appointed 


under  5  U.S.C.  8  3105  and  designated  to 
preside  at  the  hearing. 

(d)  “Regional  Hearing  Clerk”  means 
an  employee  of  the  Agency  designated 
by  a  Regional  Administrator  to  establish 
a  repository  for  all  books,  records, 
documents  and  other  maferials  relating 
to  hearings  under  this  Subpart.  A 
Regional  Hearing  Clerk  may  be  the  same 
person  as  the  Reqord  Clerk  required  by 
8  124.35.  , 

8 124.73  Filing  and  submission  of 
documents. 

(a)  All  submissions  authorized  or 
required  to  be  filed  with  EPA  imder  this 
Subpart  shall  be  filed  with  the  Regional 
Hearing  Clerk,  unless  the  regulations 
provide  otherwise.  Submissions  shall  be 
considered  filed  on  the  date  on  which 
they  are  mailed  or  delivered  in  person  to 
the  Regional  Hearing  Clerk. 

(b)  All  such  submissions  shall  be 
signed  by  the  person  making  the 
submission,  or  by  an  attorney  or  other 
authorized  agent  or  representative. 

(c) (1)  All  data  and  information 
referred  to  or  in  any  way  relied  upon  in 
any  such  submissions  shall  be  included 
in  full  and  may  not  be  incorporated  by 
reference,  unless  previously  submitted 
as  part  of  the  administrative  record  in 
the  same  proceeding,  except  for  State  or 
Federal  statutes  and  regulations,  judicial 
decisions  published  in  a  national 
reporter  system,  officially  issued  EPA 
documents  of  general  applicability,  and 
any  other  material  whi^  is  generally 
available  or  of  peripheral  relevance,  in 
which  case  the  party  relying  on  it  shall 
file  a  written  undertaking  to  make 
copies  available  as  directed  by  the 
Regional  Administrator  or  the  Presiding 
Officer. 

(2)  If  any  part  of  the  material 
submitted  is  in  a  foreign  language,  it 
shall  be  accompanied  by  an  English 
translation  verified  imder  oath  to  be 
complete  and  accurate,  together  with  the 
name,  address,  and  a  brief  statement  of 
the  qualifications  of  the  person  making 
the  translation.  Translations  of  literature 
or  other  material  in  a  foreign  language 
shall  be  accompanied  by  copies  of  the 
original  publication. 

(3)  Where  relevant  data  or 
information  is  contained  in  a  document 
also  containing  irrelevant  matter,  either 
the  irrelevant  matter  shall  be  deleted 
and  only  the  relevant  data  or 
information  shall  be  submitted  or  the 
relevant  portions  shall  be  briefly 
indicated. 

(4)  The  failure  to  comply  with  the 
requirements  of  this  section  or  any  other 
requirement  in  this  Subpart  may  result 
in  the  exclusion  from  consideration  of 
any  portion  of  the  submission  which 
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fails  to  comply.  If  the  Regional 
Administrator  or  the  Presiding  Officer, 
on  motion  by  any  party  or  sua  sponte, 
determines  Aat  a  submission  fails  to 
meet  any  requirement  of  this  Subpart, 
the  Regional  Administrator  or  Presiding 
Officer  shall  direct  the  Hearing  Clerk  to 
return  the  submission  with  a  copy  of  the 
applicable  regulations  indicating  those 
provisions  not  complied  with  in  the 
submission.  The  party  proposing  to 
submit  any  materials  previously  rejected 
shall  have  14  days  to  correct  the  errors 
and  resubmit,  unless  the  Regional 
Administrator  or  the  Presiding  Officer 
determines  that  there  is  good  cause  to 
allow  a  longer  time. 

(d)  Hie  Cling  of  a  submission  shall  not 
mean  or  imply  that  it  in  fact  meets  all 
applicable  requirements  or  that  it 
contains  reasonable  grounds  for  the 
action  requested  or  that  the  action 
requested  is  in  accordance  with  law. 

(e)  The  original  of  aU  statements  and 
documents  containing  factual  material, 
data,  or  other  information  shall  be 
signed  in  ink  and  shall  state  the  name, 
address  and  the  representative  capacity 
of  the  person  making  the  submission. 

The  person  signing  shall  comply  with 
the  signature  and  certiCcation 
procedures  of  S  122.5. 

5 124.74  Requests  for  evidentiary  hearbig. 

(a)  Within  30  days  following  the 
service  of  notice  of  the  Regional 
Administrator’s  issuance  of  a  Cnal 
permit  under  $  124.61,  any  interested 
person  may  submit  a  request  to  the 
Regional  Administrator  under  paragraph 

(b)  for  an  evidentiary  hearing  to 
reconsider  or  contest  the  terms  of  that 
permit.  If  such  a  request  is  submitted  by 
a  person  other  than  the  permittee,  the 
person  shall  simultaneously  serve  a 
copy  of  the  request  on  the  permittee. 

(b)  In  accordance  with  fi  124.76,  such 
requests  shall  state  each  legal  or  factual 
question  alleged  to  be  at  issue,  and  their 
relevance  to  the  permit  decision, 
together  with  a  designation  of  the 
specific  factual  areas  to  be  adjudicated 
and  the  hearing  time  estimated  to  be 
necessary  for  that  adjudication. 
Information  supporting  the  request  or 
other  written  document  relied  upon  to 
support  the  request  shall  be  submitted 
as  required  by  §  124.73  unless  it  is 
already  in  the  administrative  record 
required  by  §  124.64. 

[CommenL  This  paragraph  allows  the 
submission  of  requests  for  evidentiary 
hearings  even  though  both  legal  and  factual 
issues  may  be  raised,  or  only  legal  issues 
may  be  raised.  In  the  latter  case,  because  no 
factual  issues  were  raised,  die  Regional 
Administrator  woold  be  required  to  deny  the 
request.  However,  on  review  of  the  deniai 


the  Administrator  is  antfaofiaed  by 
§  124.101(a)(1)  to  review  policy  or  legal 
conclusions  of  the  Regio^  Administrator. 

EPA  is  requiring  an  appeal  to  the 
Administrator  even  of  purely  legal  issues 
involved  in  a  permit  decision  to  ensure  that 
the  Administrator  will  have  an  opportunity  to 
review  any  permit  before  it  will  be  final  and 
subject  to  judicial  review.) 

(c)  Such  requests  shall  also  contain: 

(1)  The  name,  mailing  address  and 
telephone  number  of  the  person  making 
such  request; 

(2)  A  clear  and  concise  factual 
statement  of  the  nature  and  scope  of  the 
interest  of  the  requester. 

(3)  The  names  and  addresses  of  all 
persons  whom  the  requester  represents; 
and 

(4)  A  statement  by  the  requester  that, 
upon  motion  of  any  party,  or  sua  sponte 
by  the  Presiding  Officer  and  without 
cost  or  expense  to  any  other  peurty,  the 
requester  shall  make  available  to  appear 
and  testify,  the  following: 

(i)  The  requester, 

(ii)  All  persons  represented  by  the 
requester;  and 

(iii)  All  officers,  directors,  employees, 
consultants  and  agents  of  the  requester 
and  the  persons  represented  by  the 
requester. 

(5)  Specific  references  to  the 
contested  permit  terms  and  conditions, 
as  well  as  suggested  revised  or 
alternative  permit  terms  and  conditions 
(not  excluding  permit  denial)  which,  in 
the  judgment  of  the  requester,  would  be 
required  to  implement  the  purposes  and 
policies  of  the  Act 

(6)  In  the  case  of  challenges  to  the 
application  of  control  or  treatment 
technologies  identified  in  the  statement 
of  basis  or  fact  sheet,  identification  of 
the  basis  for  the  objection,  and  the 
alternative  technologies  or  combination 
of  technologies  whic^  the  requester 
believes  are  necessary  to  meet  the 
requirements  of  the  Act 

(7)  Specific  identification  of  each  of 
the  ^scharger’s  obligations  which 
should  be  stayed  if  the  request  is 
granted.  If  the  request  contests  more 
than  one  permit  term  or  condition  then 
each  obligation  which  is  proposed  to  be 
stayed  must  be  referenced  to  the 
particular  contested  term  warranting  die 
stay. 

(d)  The  Re^onal  Administrator  (upon 
notice  to  all  persons  who  have  already 
submitted  hearing  requests)  may  extend 
the  time  allowed  for  submitting  hearing 
requests  under  this  section  for  good 
cause. 


f  124.75  DecWononraquaatfora 
hearing. 

(a)  Following  the  expiration  of  the 
time  allowed  by  §  124.74  for  submitting 
a  request  for  an  evidentiary  hearing,  the 
Regional  Administrator  shall  determine 
whether  the  request  shall  be  granted, 
denied  or  granted  in  part  and  denied  in 
part  The  Regional  Administrator  shall 
grant  a  request  either  in  whole  or  in  part 
only  if  the  request  conforms  to  the 
requirements  of  §  124.74  and  sets  forth 
material  issues  of  fact  relevant  to  the 
issuance  of  the  permit. 

(b)  If  the  Regional  Administrator 
grants  a  request  for  an  evidentiary 
hearing,  in  whole  or  in  part,  the  Regional 
Administrator  shall  state  and  identify 
the  permit  terms  and  conditions  whi^ 
have  been  contested  by  the  requester 
and  for  which  the  evidentiary  hearing 
has  been  granted.  Permit  terms  and 
conditions  which  are  not  contested  or 
for  which  the  Regional  Administrator 
has  denied  the  hearing  request  shall  not 
be  affected  by  or  considered  at,  the 
evidentiary  hearing.  The  Regional 
Administrator  shall  specify  these  terms 
and  conditions  in  writing  and  serve 
notice  in  accordance  wito  §  124.61(e). 

(c)  If  the  Regional  Administrator 
grants  a  request  for  an  evidentiary 
hearing  in  whole,  or  in  part,  in  regard  to 
a  particular  proposed  permit,  then  any 
other  request  for  dn  eiddentiary  hearing 
in  regard  to  that  permit  shall  be  treated 
as  a  request  to  be  a  party  and  the 
Regional  Administrator  shall  grant  any 
such  request  which  meets  the 
requirements  of  paragraph  (a)  of  this 
section. 

(d)  If  a  request  for  a  hearing  is  denied 
in  whole  or  in  part,  the  Regional 
Administrator  shall  briefly  state  the 
reasons.  That  denial  is  then  subject  to 
review  by  the  Administrator  under 

S  124.101. 

S  124.76  Obligation  to  raiso  Issues  and 
submit  svkJencs  bsfors  a  final  permit  is 
Issued. 

No  evidence  shall  be  submitted  by 
any  party  to  a  hearing  under  this 
Subpart  that  was  not  submitted  to  the 
administrative  record  required  by 
S  124.64  unless  good  cause  is  shown  for 
the  failure  to  submit  it.  No  issues  shall 
be  raised  by  any  such  party  that  were 
not  submitted  to  the  administrative 
record  required  by  S  124.64  unless  good 
cause  is  shown  for  the  failure  to  submit 
them.  Good  cause  includes  the  case 
where  the  party  seeking  to  raise  the  new 
issues,  or  introduce  new  information, 
shows  that  it  could  not  reasonably  have 
ascertained  the  issues  or  made  the 
information  available  within  die  time 
required  by  i  124.43. 


8124.77  Nolle*  Of  th«  grant  Of  a  hearing. 

Public  notice  of  the  grant  of  an 
evidentiary  hearing  regarding  a  permit 
shall  be  given  as  provided  in  8 124.41(h) 
and  in  addition  by  mailing  a  copy'to  all 
persons  who  commented  on  the  draft 
permit  or  submitted  a  request  for  a 
hearing.  Before  the  issuance  of  such 
notice  the  Regional  Administrator  shall 
designate  the  Agency  trial  staff  and  the 
members  of  the  decisional  body  (as 
defmed  in  8_124.78). 

8 124.78  Ex  part*  communication*. 

(a) (1)  No  interested  person  outside  the 
Agency  or  member  of  the  Agency  trial 
staff  shall  make  or  knowingly  cause  to 
be  made  to  any  members  of  the 
decisional  body  an  ex  parte 
communication-relevant  to  the  merits  of 
the  proceedings. 

(2)  No  member  of  the  decisional  body 
shall  make  or  knowingly  cause  to  be 
made  to  any  interested  person  outside 
the  Agency  or  member  of  the  Agency 
trial  staff  an  ex  parte  communication 
relevant  to  the  merits  of  the 
proceedings. 

(3)  A  member  of  the  decisional  body 
who  receives  or  who  makes  or 
knowingly  causes  to  be  made  a 
communication  prohibited  by  this 
subsection  shall  Hie  with  the  Regional 
Hearing  Clerk,  for  the  public  record  of 
the  hearing,  all  such  written 
communications  or  memoranda  stating 
the  substance  of  all  such  oral 
communications  together  with  all 
written  responses  and  memoranda 
stating  the  substance  of  all  oral 
responses. 

(b)  Upon  receipt  by  any  members  of 
the  decision  making  body  of  an  ex  parte 
communication  knowingly  made  or 
knowingly  caused  to  be  made  by  a  party 
in  violation  of  this  section,  the  person 
presiding  at  the  stage  of  the  hearing  then 
in  progress  may,  to  the  extent  consistent 
with  justice  and  the  policy  of  the  Act 
require  the  party  to  show  cause  why  its 
claim  or  interest  in  the  proceedings 
should  not  be  dismissed,  denied, 
disregarded  or  otherwise  adversely 
affected  on  account  of  such  violation. 

(c)  The  prohibitions  of  this  section 
begins  to  apply  upon  issuance  of  the 
notice  of  the  grant  of  a  hearing  under 
8  124.77  or  8 124.116.  This  prohibition 
terminates  at  the  date  of  final  Agency 
action. 

(d)  For  purposes  of  this  section,  the 
following  definitions  shall  apply: 

(1)  "Agency  trial  stafi"  means  those 
Agency  employees,  whether  temporary 
or  permanent,  who  have  been 
designated  by  the  Agency  under  8  124.77 
or  8 124.116  as  available  to  investigate, 
litigate  and  present  the  evidence, 


arguments  and  position  of  the  Agency  in 
the  evidentiary  hearing  or  non- 
adversary  initial  licensing  hearing. 
Appearance  as  a  witness  does  not 
necssarily  require  a  person  to  be 
designated  as  a  member  of  the  Agency 
trial  staff; 

(2)  "Decisional  body”  means  any 
Agency  employee  who  is  or  may 
reasonably  be  expected  to  be  involved 
in  the  decisional  process  of  the 
proceeding  including  the  Administrator, 
Judicial  Officer,  Presiding  Officer,  the 
Regional  Administrator  (if  he  does  not 
designate  himself  as  a  member  of  the 
Agency  trial  staff)  and  any  of  their 
direct  support  staff  participating  in  the 
decisional  process.  In  the  case  of  a 
nonadversary  initial  licensing 
proceeding,  ffie  decisional  body  shall 
also  include  the  panel  members  whether 
or  not  permanently  employed  by  the 
Agency; 

(3)  “Ex  parte  communication”  means 
any  communication  written  or  oral 
relating  to  the  merits  of  the  proceeding 
between  the  decisional  body  and  an 
interested  person  outside  the  Agency  or 
the  Agency  trial  staff  where  such 
communication  was  not  originally  filed 
or  stated  in  the  administrative  record  or 
in  the  hearing.  Ex  parte  communications 
do  not  include: 

(i)  Communications  between  Agency 
employees  other  than  between  the 
Agency  trial  staff  and  the  members  of 
the  decisional  body; 

(ii)  Discussions  between  the 
decisional  body  and  either 

(A)  Interested  persons  outside  the 
Agency,  or 

(B)  The  Agency  trial  staff; 

//all  parties  have  received  prior  written 
notice  of  such  proposed  communications 
and  have  been  given  the  opportunity  to 
be  present  and  participate  therein. 

(iii)  Communications  between  Agency 
employees  including  trial  staff  but  not 
the  decisional  body  and  any  persons 
outside  the  Agency  including  interested 
persons  outside  the  Agency. 

(4)  "Interested  person  outside  the 
Agency”  includes  the  permit  applicant, 
any  person  who  filed  written  comments 
in  the  proceeding,  any  person  who 
requested  the  hearing,  any  person  who 
requested  to  participate  or  intervene  in 
the  hearing,  any  participant  or  party  in 
the  hearing  and  Uie  attorney  of  record 
for  such  persons. 

8 124.79  Additional  parti**  and  issue*. 

(a)  Any  person  may  submit  a  request 
to  be  admitted  as  a  party  within  15  days 
after  the  date  of  mailing,  publication  or 
posting  of  notice  of  the  grant  of  an 
evidentiary  hearing,  whichever  occurs 
last  The  Presiding  Officer  shall  grant 


such  requests  as  meet  the  requirements 
of  8  124.74  and  8  124.7&  Such  request 
must  specifically  identify  those  issues 
already  raised  which  the  requester 
seeks  to  address  at  the  hearing. 

(b)  After  the  expiration  of  the  time 
prescribed  in  paragraph  (a)  any  person 
may  file  a  motion  for  leave  to  intervene 
as  a  party.  This  motion  must  meet  the 
requirements  of  8S  124.74  and  124.76 
and  set  forth  the  groimds  for  the 
proposed  intervention  provided, 
however,  that  no  factual  or  legal  issues 
in  addition  to  those  raised  by  timely 
hearing  requests  may  be  proposed 
except  for  good  cause.  Any  motion  to 
intervene  must  also  contain  a  verified 
statement  showing  good  cause  for  the 
failure  to  file  a  timely  request  to  be 
admitted  as  a  party.  The  Regional 
Administrator,  or  the  Presiding  Officer  if 
one  has  been  assigned,  shall  grant  such 
motion  only  upon  an  express  finding  on 
the  record  that: 

(1)  Extraordinary  circmnstances 
justify  granting  the  motion; 

(2)  The  intervener  has  consented  to  be 
bound  by: 

(i)  Prior  written  agreements  and 
stipulations  by  and  between  the  existing 
parties;  and 

(ii)  All  orders  previously  entered  in 
the  proceedings;  and 

(3)  Intervention  will  not  cause  undue 
delay  or  prejudice  the  rights  of  the 
existing  parties. 

8 124.80  Filing  and  aarvic*. 

(a)  An  original  and  one  (1)  copy  of  all 
written  submissions  relating  to  an 
evidentiary  hearing  filed  after  the  notice 
of  hearing  is  published  shall  be  filed 
with  the  Regional  Hearing  Clerk. 

(b)  The  party  filing  any  submission 
shall  serve  a  copy  of  such  submission 
upon  the  Presiding  Officer  and  each 
party  of  record.  Service  shall  be  by  mail 
or  personal  delivery. 

(c)  Every  submission  shall  be 
accompanied  by  an  acknowledgement 
of  service  by  the  person  served  or  proof 
of  service  in  the  form  of  a  statement  of 
the  date,  place,  time,  and  manner  of 
service  and  the  names  of  the  persons 
served,  certified  by  the  person  who 
made  service. 

{Comment:  A  signed  statement  that  an 
attached  list  of  persons  were  mailed  the 
submission  is  sufficient  to  meet  the 
requirements  of  this  paragraph.  Certified  mail 
is  not  required.] 

(d)  The  Regional  Hearing  Clerk  shall 
maintain  and  furnish  to  any  person  upon 
request,  a  list  containing  the  name, 
service  address  and  telephone  number 
of  all  parties  and  their  attorneys  or  duly 
authorized  representatives. 
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1 124J1  Assignment  of  sdministiMve  law 
Judge. 

No  later  than  the  date  of  mailing, 
publication  or  posting  of  the  notice  of  a 
grant  of  an  evidentiary  hearing, 
whichever  occurs  last,  the  Regional 
Administrator  shall  refer  the  proceeding 
to  the  Chief  Administrative  Law  Judge 
who  shall  make  an  assignment  of  an 
Administrative  Law  Judge  to  serve  as 
Presiding  Officer  for  the  hearing. 

S124J2  Consolidation  Mid  severance. 

(aj  The  Administrator,  Regional 
Administrator  or  Presiding  Officer,  has 
the  discretion  to  consolidate,  in  whole 
or  in  part,  two  or  more  proceedings  to  be 
held  under  this  Subpart,  whenever  it 
appears  that  a  joint  hearing  on  any  or  all 
of  the  matters  in  issue  would  expedite  or 
simplify  consideration  of  the  issues  and 
that  no  party  would  be  prejudiced 
thereby.  Consolidation  shall  not  affect 
the  right  of  any  party  to  raise  issues  that 
might  have  been  raised  had  there  been 
no  consolidation. 

(bj  If  the  Presiding  Officer  determines 
consolidation  is  not  conducive  to  an 
expeditious,  full  and  fair  hearing,  any 
party  or  issues  may  be  severed  and 
heaM  separately. 

{ 124J3  Prehearing  conferences. 

(aJ  The  Presiding  Officer,  sua  aponte, 
or  at  the  request  of  any  party,  may 
direct  the  parties  or  their  attorneys  or 
duly  authorized  representatives  to 
appear  at  a  specified  time  and  place  for 
one  or  more  conferences  before  or 
during  a  hearing,  or  to  submit  written 
proposals  or  correspond  for  the  purpose 
of  considering  any  of  the  matters  set 
forth  in  paragraph  (c)  of  this  section. 

(b)  The  Presiding  Officer  shall  allow  a 
reasonable  period  before  the  hearing 
begins  for  the  orderly  completion  of  all 
prehearing  procedures  and  for  the 
submission  and  disposition  of  all 
prehearing  motions.  Where  the 
circumstances  warrant  the  Presiding 
Officer  shall  call  a  prehearing 
conference  to  inquire  into  the  use  of 
available  procedures  contemplated  by 
the  parties  and  the  time  required  for 
their  completion,  to  establish  a  schedule 
for  their  completion,  and  to  set  a 
tentative  date  for  beginning  the  hearing. 

(cj  In  conferences  held,  or  in 
siiggestions  submitted,  under  paragraph 
(a),  the  following  matters  may  be 
considered: 

(IJ  The  necessity  or  desirability  of 
simplification,  cla^cation, 
amplification  or  limitation  of  the  issues. 

(2J  The  admission  of  facts  and  of  the 
genuineness  of  documents,  and  the 
possibility  of  stipulations  with  respect  to 
fiicts. 


(3)  The  consideration  of  and  ruling 
upon  objections  to  the  introduction  into 
e^dence  at  the  hearing  of  any  written 
testimony,  documents,  papers,  exhibits, 
or  other  submissions  proposed  by  a 
party,  except  that  the  administrative 
record  required  by  $  124.64  shall  be 
received  in  evidence  subject  to  the 
provisions  of  S  124.85(d)(2). 
Notwithstanding  the  foregoing,  at  any 
time  before  the  end  of  the  hearing  any 
party  may  make,  and  the  Presiding 
Officer  shall  consider  and  rule  upon, 
motions  to  strike  testimony  or  offier 
evidence  other  than  the  administrative 
record  on  the  grounds  of  relevance, 
competency  or  materiality. 

(4)  The  identification  of  matters  of 
whi^  official  notice  may  be  taken. 

(5)  The  establishment  of  a  schedule 
which  includes  definite  or  tentative 
times  for  as  many  of  the  following  as  are 
deemed  necessary  and  proper  by  the 
Presiding  Officer 

(i)  The  submission  of  narrative 
statements  of  position  on  each  factual 
issue  in  controversy; 

(ii)  The  submission  of  written 
testimony  and  documentary  evidence 
(e.g.,  affidavits,  data,  studies,  reports 
and  any  other  type  of  written  material) 
in  support  of  such  statements;  or 

(iii)  Written  requests  to  any  party  for 
the  production  of  additional 
documentation,  data,  or  other 
information  relevant  and  material  to  the 
facts  in  issue. 

(6)  The  grouping  of  participants  with 
substantially  like  interests  for  purposes 
of  eliminating  duplicative  or  repetitive 
development  of  the  evidence  and 
making  and  arguing  motions  and 
objections. 

(7)  Such  other  matters  as  may 
expedite  the  hearing  or  aid  in  the 
disposition  of  the  matter. 

(d)  At  a  prehearing  conference  or 
within  some  reasonable  time  set  by  the 
Presiding  Officer,  each  party  shall  make 
available  to  all  other  p^es  the  names 
of  experts  and  other  witnesses  it 
expects  to  calL  At  its  discretion  or  at  the 
request  of  the  Presiding  Officer,  a  party 
may  include  a  brief  narrative  summary 
of  any  witness's  anticipated  testimony. 
Copies  of  any  written  testimony, 
documents,  papers,  exhibits,  or 
materials  whidi  a  party  expects  to 
introduce  into  evidence,  and  the 
administrative  record  required  by 
S  124.64,  shall  be  mariced  for 
identification  as  ordered  by  the 
Presiding  Officer.  Witnesses,  proposed 
written  testimony  and  other  evidence 
may  be  added  or  amended  only  upon  a 
finding  by  the  Presiding  Officer  Uiat 
good  cause  existed  for  faUure  to 
introduce  the  additional  or  amended 


material  %vithin  the  time  specified  by  the 
Presiding  Officer.  Agency  employees 
and  consultants  shall  be  made  available 
as  witnesses  by  the  Agency  to  the  same 
extent  that  production  of  such  witnesses 
is  required  of  other  parties  under 
§  124.74(c)(4).  (See  also  S  124.85(b)(16)). 

(e)  The  Presiding  Officer  shall  prepare 
a  written  prehearing  order  reciting  the 
actions  taken  at  the  prehearing 
conference  and  setting  forth  the 
schedule  for  the  hearing,  unless  a 
transcript  has  been  taken  and 
accurately  reflects  these  matters.  The 
order  shall  include  a  written  statement 
of  the  areas  of  factual  agreement  and 
disagreement  and  of  the  methods  and 
procedures  to  be  used  in  developing  the 
evidence  and  the  respective  duties  of 
the  parties  in  connection  therewith.  This 
order  shall  control  the  subsequent 
course  of  the  hearing  unless  modified  by 
the  Presiding  Officer  for  good  cause 
shown. 

8 124.84  Summary  determination. 

(a)  Any  party  to  an  evidentiary 
hearing  may  move  with  or  without 
supporting  affidavits  and  briefs  for  a 
summary  determination  in  his  or  her 
favor  upon  all  or  any  part  of  the  issues 
being  adjudicated  on  the  basis  that  there 
is  no  genuine  issue  of  material  fact  for 
determination.  Any  such  motion  shall  be 
filed  at  least  45  days  before  the  date  set 
for  the  hearing,  except  that  upon  good 
cause  shown  such  motion  may  be  filed 
at  any  time  before  the  close  of  the 
hearing. 

(b)  Any  other  party  may.  within  30 
days  after  service  of  the  motion,  file  and 
serve  a  response  to  it  or  a  counter* 
motion  for  summary  determination. 
When  a  motion  for  summary 
determination  is  made  and  supported,  a 
party  opposing  the  motion  may  not  rest 
upon  mere  allegations  or  denials  but 
must  show,  by  affidavit  or  by  other 
materials  subject  to  consideration  by  the 
Presiding  Officer,  that  there  is  a  genuine 
issue  of  material  fact  for  determination 
at  the  hearing. 

(c)  Affidavits  shall  be  made  on 
personal  knowledge,  shall  set  forth  facts 
that  would  be  adr^ssible  in  evidence 
and  shall  show  affirmatively  that  the 
affiant  is  competent  to  testify  to  the 
matters  stated  therein. 

(d)  The  Presiding  Officer  has  the 
discretion  to  set  the  matter  for  oral 
argument  and  call  for  the  submission  of 
proposed  findings,  conclusions,  briefs  or 
memoranda  of  law.  The  Presiding 
Officer  shall  rule  on  the  motion  not  more 
than  30  days  after  the  date  responses  to 
the  motion  are  filed  under  paragraph  (b) 
of  this  section. 
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(e)  If  all  issues  of  material  fact  are 
decided  on  a  motion  for  summary 
determination,  no  hearing  will  be  held 
and  the  Presiding  Officer  shall 
thereupon  prepare  an  initial  decison 
under  $  124.89.  If  the  motion  for 
summary  determination  is  denied  or  if 
only  a  partial  summary  determination  is 
granted,  the  Presiding  Officer  shall  issue 
a  memorandum  opinion,  and  order, 
interlocutory  in  character,  and  the 
hearing  will  proceed  on  the  remaining 
issues.  Appeals  from  interlocutory 
rulings  are  governed  by  §  124.90. 

S  124.85  Hearing  procedure. 

(a) (1)  The  permit  applicant  always 
bears  the  burden  of  persuading  the 
Agency  that  a  permit  authorizing 
pollutants  to  be  discharged  should  be 
issued  and  not  denied.  This  burden  does 
not  shift. 

(2)  The  Agency  has  the  burden  of 
going  forward  to  present  an  affirmative 
case  in  support  of  any  challenged  term 
or  condition  of  a  Hnal  permit. 

[Comment  In  many  cases  the  documents 
contained  in  the  administrative  record,  in 
particular  the  fact  sheet  or  statement  of  basis 
and  the  response  to  comments  should 
adequately  disdiaige  this  burden.) 

(3)  Any  hearing  participant  who,  by 
raising  material  issues  of  fact,  contends: 

(i)  That  particular  terms,  conditions  or 
requirements  in  the  permit  are  improper 
or  invalid,  and  who  desires  either. 

(A)  The  inclusion  of  new  or  di^erent 
terms,  conditions  or  requirements;  or 

(B)  The  deletion  of  such  terms, 
conditions  or  requirements;  or 

(ii)  That  the  denial  or  issuance  of  a 
permit  is  improper  or  invalid,’  shall  have 
the  burden  of  going  forward  to  present 
an  affirmative  case  upon  the  issues. 

(b)  The  Presiding  O^cer  shall  have 
the  authority  and  duty  to  conduct  a  fair 
and  impartial  hearing,  to  take  action  to 
avoid  unnecessary  delay  in  the 
disposition  of  the  proceedings,  to 
maintain  order  and  all  powers 
necessary  to  these  ends,  including  the 
power  to: 

(1)  Establish  the  date,  time  and  place 
of  hearings  and  conferences; 

(2)  Establish  the  methods  and 
procedures  to  be  used  in  the 
development  of  the  evidence; 

(3)  Prepare,  after  considering  the 
views  of  the  participants,  written 
statements  of  areas  of  factual 
disagreement  among  the  participants; 

(4)  Hold  conferences  to  settle, 
simplify,  determine  or  strike  any  of  the 
issues  in  a  hearing,  or  to  consider  other 
matters  that  may  facilitate  the 
expeditious  disposition  of  the  hearing; 

(5)  Administer  oaths  and  affirmations; 


(6)  Regulate  the  course  of  the  hearing 
and  govern  the  conduct  of  participants; 

(7)  Examine  witnesses; 

(8)  Identify  and  refer  issues  for 
interlocutory  decision  under  S  124.90; 

(9)  Rule  on,  admit,  exclude,  or  limit 
evidence; 

(10)  Establish  the  time  for  filing 
motions,  testimony  and  other  written 
evidence,  briefs,  findings,  and  other 
submissions; 

(11)  Rule  on  motions  and  other 
procedural  matters  pending  before  him, 
including  but  not  limited  to  motions  for 
summary  determination  in  accordance 
with  S  124.84; 

(12)  Order  that  the  hearing  be 
conducted  in  stages  in  cases  where  the 
number  of  parties  is  large  or  the  issues 
are  numerous  and  complex; 

(13)  Take  any  action  not  inconsistent 
with  the  provisions  of  this  subpart  for 
the  maintenance  of  order  at  the  hearing 
and  for  the  expeditious,  fair  and 
impartial  conduct  of  the  proceeding; 

(14)  Provide  for  the  testimony  of 
opposing  witnesses  to  be  heard 
simultaneously  or  for  such  witnesses  to 
meet  outside  &e  hearing  to  resolve  or 
isolate  issues  or  conflicts; 

(15)  Order  that  trade  secrets  be 
treated  as  confidential  business 
information  in  accordance  with 

§  124.131;  and 

(16)  Allow  such  cross-examination  as 
may  be  required  for  a  full  and  true 
disclosure  of  the  facts.  No  cross- 
examination  shall  be  permitted  on 
questions  of  law  or  policy,  or  regarding 
matters  (such  as  the  validity  of  effluent 
limitations  guidelines)  that  are  not 
subject  to  challenge  in  an  NPDES 
proceeding.  No  Agency  witnesses  shall 
be  requir^  to  testify  or  be  made 
available  for  cross-examination  on  such 
matters.  In  determining  whether  cross- 
examination  shall  be  permitted  the 
Presiding  Officer  shall  consider  whether 
it  is  likely  to  result  in  clarifying  or 
resolving  a  disputed  issue  of  fact 
material  to  the  decision,  and  whether 
the  issue  can  be  more  economically 
clarified  in  other  ways.  The  party 
seeking  cross-examination  has  the 
burden  of  demonstrating  that  this 
standard  has  been  met 

(c)  All  direct  and  rebuttal  evidence  at 
an  evidentiary  hearing  shall  be 
submitted  in  written  form,  unless,  upon 
motion  and  good  cause  shown,  the 
Presiding  Officer  determines  that  oral 
presentation  of  the  evidence  on  any 
particular  fact  will  materially  assist  in 
the  efficient  identification  and 
clarification  of  the  hearing  issues. 
Written  testimony  shall  be  prepared  in 
narrative  form.  To  the  extent  that 
testimony  is  to  be  submitted  in  writing. 


the  Presiding  Officer  may  set  dates  for 
the  filing  of  such  evidence  with  the 
Regional  Hearing  Clerk  as  follows: 

(1)  The  participant  with  the  burden  of 
going  forward  to  present  an  affirmative 
case  upon  an  issue  (as  defined  in 

§  124.85(a)  of  these  regulations]  shall  file 
direct  testimony  first. 

(2)  All  participants  other  than  the 
participants  specified  in  the  preceding 
subsection  shall  file  their  direct 
testimony  on  said  issue  not  later  than  20 
days  after  the  date  of  the  filing  of  the 
testimony  tmder  the  preceding 
subsection. 

(3)  All  rebuttal  testimony  shall  be 
filed  no  later  than  30  days  after  the  date 
of  the  filing  of  testimony  under 
paragraph  (c)(1)  of  this  section. 

(d)(1)  The  Presiding  Officer  shall 
admit  all  relevant,  competent  and 
material  evidence,  except  evidence  that 
is  unduly  repetitious.  Evidence  may  be 
received  at  any  heai^  even  though 
inadmissible  under  the  rules  of  evidence 
applicable  to  judicial  proceedings.  The 
weight  to  be  given  evidence  shall  be 
determined  by  its  reliability  and 
probative  value. 

(2)  The  administrative  record  defined 
by  §  124.64  shall  be  admitted  and 
received  in  evidence.  Any  party  may 
move  that  a  sponsoring  witness  be 
provided  for  a  portion  or  portions  of  the 
administrative  record.  The  Presiding 
Officer,  upon  finding  that  the  standards 
for  cross-examination  of  S  124.85(b)(3) 
have  been  met  and  that  die 
administrative  record  taken  as  a  whole 
indicates  legitimate  doubt  about  such 
portion  of  the  record,  shall  grant  such 
motion  and  direct  the  appropriate  party 
to  produce  such  witness.  If  a  sponsoring 
witness  cannot  be  provided,  the 
Presiding  Officer  may  reduce  the  weight 
afforded  the  appropriate  portion  of  the 
record  as  a  factual  statement 
accordingly. 

[Comment  Receiving  the  administrative 
record  into  evidence  automatically  serves 
several  purposes:  (1)  It  documents  the  prior 
course  of  the  proceeding;  (2)  it  provides  a 
record  of  the  views  of  affected  persons  for 
consideration  by  the  agency  decisionmaker; 
and  (3)  it  provides  factual  material  for  use  by 
the  decisionmaker.  Subject  to  §  124.78, 
parties  are  free  to  contest  the  factual  portions 
of  the  administrative  record  in  the  hearing, 
and  to  argue  that  portions  of  it  should  not  be 
given  weight  unless  sponsored  by  a  witness 
who  will  be  available  for  cross-examination.) 

(3)  Whenever  any  evidence  or 
testimony  is  excluded  by  the  Presiding 
Officer  as  inadmissible,  all  such 
evidence  or  testimony  existing  in 
written  form  shall  remain  a  part  of  the 
record  as  an  offer  of  proof.  The  party 
seeking  the  admission  of  oral  testimony 
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may  make  an  offer  of  proof,  which  shall 
consist  of  a  brief  statement  on  the 
record  describing  the  testimony 
excluded. 

(4)  Where  two  or  more  parties  have 
substantially  similar  interest  and 
positions,  the  Presiding  Officer  may 
limit  the  number  of  attorneys  or  other 
party  representatives  who  will  be 
permitted  to  cross-examine  and  to  make 
and  argue  motions  and  objections  on 
behalf  of  such  parties.  Attorneys  may, 
however,  engage  in  cross-examination 
relevant  to  matters  not  adequately 
covered  by  previous  cross-examination. 

(5)  Rulings  of  the  Presiding  Officer  on 
the  admissibility  of  evidence  or 
testimony,  the  propriety  of  cross- 
examination,  and  other  procedural 
matters  shall  appear  in  the  record  and 
shall  control  further  proceedings,  unless 
reversed  as  a  result  of  an  interlocutory 
appeal  taken  under  $  124.90. 

(6)  All  objections  shall  be  made 
promptly  or  be  deemed  waived.  Parties 
shall  be  presumed  to  have  taken 
exception  to  an  adverse  ruling.  No 
objection  shall  be  deemed  waived  by 
further  participation  in  the  hearing. 

(e)  Parties  may  at  any  time  stipulate 
to  relevant  facts  or  to  settlement 
However,  all  settlements  to  which  the 
Agency  is  a  party  must  be  approved  by 
the  EPA  Deputy  Assistant  Administrator 
for  Water  &iforcement  in  accordance 
with  S  124.133. 

S  124.86  Motions. 

(a)  Any  party  may  make  a  motion, 
(including  a  motion  to  dismiss  a 
particular  claim  or  a  contested  issue),  to 
the  Presiding  Officer  about  any  matter 
relating  to  the  proceeding.  All  motions 
shall  be  filed  and  served  as  provided  in 
S  124.80  except  those  made  on  the 
record  during  an  oral  hearing  before  the 
Presiding  Officer. 

(b)  Within  10  days  after  service  of  any 
written  motion,  any  party  to  the 
proceeding  may  file  a  response  to  the 
motion.  The  time  for  response  may  be 
shortened  to  three  days  or  extended  for 
an  additional  ten  days  by  the  Presiding 
Officer  for  good  cause  shown. 

(c)  Notwithstanding  $  122.15,  any 
party  may  file  with  the  Presiding  Officer 
a  motion  seeking  to  apply  to  the  permit 
any  regulatory  or  statutory  requirement 
issued  or  made  available  after  the 
issuance  of  the  permit  under  S  124.61. 
The  Presiding  Officer  shall  grant  any 
motion  to  apply  a  new  statutory 
requirement  unless  he  or  she  finds  it 
contrary  to  legislative  intent  Hie 
Presidi^  Officer  may  grant  a  motion  to 
apply  a  new  regulatory  requirement 
where  appropriate  to  carry  out  the 


purposes  of  the  Act  and  where  no  party 
would  be  unduly  prejudiced  thereby. 

S  124.87  Record  of  hearings. 

(a)  All  orders  issued  by  the  Presiding 
Officer,  transcripts  of  oral  hearings  or 
arguments,  written  statements  of 
position,  written  direct  and  rebuttal 
testimony,  and  any  other  data,  studies, 
reports,  documentation,  information  and 
other  written  material  of  any  kind 
submitted  in  the  proceeding  shall  be  a 
part  of  the  record  of  the  hearing,  and 
shall  be  available  except  as  provided  in 
S  124.131  to  the  public  in  the  office  of  the 
Regional  Hearing  Clerk  promptly  upon 
receipt  in  that  office. 

(b)  Evidentiary  hearings  shall  be 
either  stenographically  reported 
verbatim  or  tape  recorded,  and 
thereupon  transcribed.  After  the 
hearing,  the  reporter  shall  file  with  the 
Regional  Hearing  Clerk  (i)  the  original  of 
the  transcript,  and  (ii)  the  exhibits 
received  or  offered  into  evidence  at  the 
hearing. 

(c)  Hie  Regional  Hearing  Clerk  shall 
promptly  notify  each  of  the  parties  of 
the  filing  of  the  certified  transcript  of 
proceedings.  Any  party  who  desires  a 
copy  of  the  transcript  of  the  hearing  may 
obtain  a  copy  of  the  hearing  transcript 
from  the  Regional  Hearing  Clerk  upon 
payment  of  costs. 

(d)  The  Presiding  Officer  shall  allow 
witnesses,  parties,  and  their  counsel  an 
opportunity  to  submit  such  written 
proposed  corrections  of  the  transcript  of 
any  oral  testimony  taken  at  the  hearing, 
pointing  out  errors  that  may  have  been 
made  in  transcribing  the  testimony,  as 
are  required  to  make  the  transcript 
conform  to  the  testimony.  Except  in 
unusual  cases,  no  more  than  thirty  days 
shall  be  allowed  for  submitting  such 
corrections  fi'om  the  day  a  complete 
transcript  of  the  hearing  becomes 
available. 

S  124.88  Proposed  findings  of  fact  and 
conclusions;  brief. 

Within  45  days  after  the  certified 
transcript  is  filed,  any  party  may  file 
with  the  Regional  Hearing  Clerk 
proposed  findings  of  fact  and 
conclusions  and  a  brief  in  support 
thereof,  each  containing  appropriate 
reference  to  the  record.  A  copy  of  any 
such  findings,  conclusions  and  brief 
shall  be  contemporaneously  served 
upon  every  other  party  and  the  Presiding 
Officer.  The  Presiding  Officer,  for  good 
cause  shown,  may  extend  the  time  for 
filing  the  proposed  findings  and 
conclusions  and/or  the  brief.  The 
PresidLig  Officer  may  allow  reply  briefs. 


s  124.89  Decisions. 

(a)  The  Presiding  Officer  shall  review 
and  evaluate  the  record,  including  the 
proposed  findings  and  conclusions,  any 
briefs  filed  by  the  parties  and  any 
interlocutory  decisions  pursuant  to 

fi  124.90  and  shall  issue  and  file  his 
initial  decision  with  the  Regional 
Hearing  Clerk.  The  Regional  Hearing 
Clerk  shall  immediately  serve  copies  of 
the  initial  decision  upon  all  parties  (or 
their  counsel  of  record)  and  the 
Administrator. 

(b)  The  initial  decision  of  the 
Presiding  Officer  shall  automatically 
become  effective  thirty  (30)  days  after 
its  service  unless  within  such  time: 

(1)  A  party  files  a  petition  for  review 
by  the  Administrator  pursuant  to 

8  124.101;  or 

(2)  The  Administrator  sua  sponte  files 
a  notice  that  he  or  she  will  review  the 
decision  pursuant  to  8  124.101. 

8 124.90  Interlocutory  appeaL 

(a)  Except  as  provided  in  this  section, 
appeals  to  the  Administrator  may  be 
taken  only  under  8 124.101.  Appeals 
from  orders  or  rulings  may  be  taken 
under  this  section  only  if  the  Presiding 
Officer,  upon  motion  of  a  party,  certifies 
those  orders  or  rulings  to  the 
Administrator  for  appeal  on  the  record. 
Requests  to  the  Presiding  Officer  for 
certification  must  be  filed  in  writing 
within  ten  days  of  service  of  notice  of 
the  order,  ruling,  or  decision  and  shall 
state  briefly  the  grounds  relied  on. 

(b)  The  Presiding  Officer  may  certify 
an  order  or  ruling  for  appeal  to  the 
Administrator  if: 

(1)  The  order  or  ruling  involves  an 
important  question  on  which  there  is 
substantial  ground  for  difference  of 
opinion;  and 

(2)  Either. 

(i)  An  immediate  appeal  of  the  order 
or  niling  will  materially  advance  the 
ultimate  completion  of  the  proceeding, 
or, 

(ii)  A  review  after  the  final  order  is 
issued  will  be  inadequate  or  ineffective; 
and, 

(3)  Such  an  appeal  is  necessary  to 
prevent  exceptional  delay,  expense  or 
prejudice  to  any  party. 

(c)  To  the  extent  an  appeal  under  this 
section  involves  issues  of  law,  the 
Administrator  shall  refer  those  issues  to 
the  General  Counsel  for  determination 
subject  to  his  or  her  approval. 

(d)  If  the  Administrator  decides  that 
certification  was  improperly  granted,  he 
or  she  shall  decline  to  hear  the  appeaL 
The  Administrator  shall  accept  or 
decline  all  interlocutory  appeals  within 
30  days  of  their  submission;  if  the 
Administrator  takes  no  action  within 
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that  time,  the  appeal  shall  be  considered 
dismissed  When  the  Presiding  Officer 
declines  to  certify  an  order  or  ruling  to 
the  Administrator  for  an  interlocutory 
appeal,  it  may  be  reviewed  by  the 
Administrator  only  upon  appeal  from 
the  initial  decision  of  the  Presiding 
Officer,  except  when  the  Administrator 
determines  upon  motion  of  a  party  and 
in  exceptional  circumstances,  that  to 
delay  review  would  not  be  in  the  public 
interest.  Such  motion  shall  be  made 
within  five  days  after  receipt  of 
notification  that  the  Presiding  Officer 
has  refused  to  certify  an  order  or  ruling 
forr  interlocutory  appeal  to  the 
Administrator.  Ordinarily,  the 
interlocutory  appeal  will  be  decided  on 
the  basis  of  the  submissions  made  to  the 
Presiding  Officer.  The  Administrator 
may.  however,  allow  briefs  and  oral 
argument 

(e)  The  Presiding  Officer  may  stay  the 
proceeding  pending  a  decision  by  the 
Administrator  upon  an  order  or  ruling 
certified  by  the  Presiding  Officer  for  an 
interlocutory  appeal,  or  upon  the  denial 
of  such  certffication  by  the  Presiding 
Officer.  Only  in  exceptional 
circumstances  shall  proceedings  be 
stayed. 

(f)  The  failure  to  request  an 
inteiiocutory  appeal  shall  not  foreclose 
a  party  from  taking  exception  to  an 
order  or  ruling  in  an  appeal  under 

S  124.101. 

S  124.101  Appeal  to  the  Administrator. 

(a)(1)  Within  30  days  after  service  of 
an  initial  decision,  or  the  denial  in 
whole  or  in  part  of  a  request  for  an 
evidentiary  hearing,  any  party  or 
requester,  as  the  case  may  be.  may 
appeal  any  matter  set  fordi  in  such 
initial  decision  or  denial  or  in  any 
adverse  order  or  ruling  to'which  the 
party  objected  during  the  hearing,  by 
filing  with  the  Administrator  notice  of 
appeal  and  a  petition  for  review.  Proof 
of  service  upon  all  parties  shall 
accompany  such  filing.  The  petition 
shall  include  a  statement  of  the 
supporting  reasons  for  such  exceptions 
and,  where  appropriate,  a  showing  that 
the  initial  decision  contains: 

(1)  A  finding  of  fact  or  conclusion  of 
law  which  is  clearly  erroneous,  or 

(ii)  An  exercise  of  discretion  or  policy 
wU^  is  important  and  which  the 
Administrator  should,  in  his  discretion, 
review. 

(2)  Within  15  days  after  service  of  a 
petition  for  review  under  paragraph 
(a)(1).  any  other  party  to  ^e  hearing  in 
question  may  file  a  responsive  petition. 

(3)  Policy  or  legal  conclusions  made  in 
the  course  of  denying  a  request  for  an 
evidentiary  hearing  may  be  reviewed 


and  changed  by  the  Administrator  in  an 
appeal  under  tUs  section. 

(b)  Within  30  day  of  an  initial  decision 
or  denial  of  an  evidentiary  hearing  the 
Administrator  may.  sua  sponte,  review 
such  decision.  Within  seven  (7)  days 
after  the  Administrator  has  decided 
under  this  section  to  review  an  initial 
decision  or  the  denial  of  an  evidentiary 
hearing,  notice  of  that  decision  shall  be 
served  by  mail  upon  aU  affected  psulies 
and  the  Regional  Administrator. 

(c)  Within  a  reasonable  time  following 
the  filing  of  the  petition  for  review,  the 
Administrator  shall  issue  an  order  either 
granting  or  denying  the  petition  for 
review.  When  &e  Administrator  grants 
a  petition  for  review  or  determines 
under  paragraph  (b)  to  review  a 
decision,  the  Administrator  may  notify 
the  parties  that  only  certain  issues  shall 
be  briefed. 

(d)  Notwithstanding  the  grant  of  a 
petition  for  review  or  a  determination 
under  paragraph  (b)  to  review  a 
decision,  the  Administrator  may 
summarily  affirm  without  opinion  an 
intitial  de^ion  or  the  deni^  of  an 
evidentiary  hearing. 

(e)  To  the  extent  an  appeal  under  this 
section  involves  issues  of  the  law,  the 
Administrator  shall  refer  those  issues  to 
the  General  Counsel  for  determination 
subject  to  his  or  her  approvaL 

(f)  A  petition  to  the  Administrator 
under  paragraph  (a)  for  review  of  any 
initial  decision  or  the  denial  of  an 
evidentiary  hearing  is,  under  5  U.S.C. 

S  704,  a  prerequisite  to  the  seeking  of 
judicial  review  of  the  final  decision  of 
the  Agency. 

(g) (1)  If  a  party  timely  files  a  petition 
for  review  or  if  the  Administrator  sua 
sponte  orders  review,  dien,  for  purpose 
of  judicial  review  under  section  509(b)  of 
the  Act  final  Agency  action  on  an  issue 
occnirs  after  EPA  review  procedures  are 
exhausted  and  the  Administrator’s 
decision  is  Issued  and  is  implemented  as 
follows: 

(i)  If  the  Administrator  denies  review 
or  summarily  affirms  without  opinion  as 
provided  in  $  124.101(d)  then  the  initial 
decision  or  denial  becomes  effective 
upon  the  service  of  notice  of  such 
decision. 

(ii)  If  the  Administrator  issues  a 
decision  without  reminding  the 
proceeding  then  the  final  permit, 
redrafted  as  required  by  the 
Administrator’s  decision,  shall  be 
reissued  and  served  upon  all  parties  to 
such  appeal  in  accordimce  with 
paragraph  (gK2)  of  this  section. 

(iii)  If  the  Administrator  issues  a 
decision  remanding  the  proceeding  then 
final  Agency  action  occurs  upon 
completion  of  the  remanded  proceeding. 


including  any  Administrator  appeals  to 
die  Administrator  therefrom. 

(2)  For  purposes  of  judicial  review  ^ 
under  section  509(b)  of  the  Act  final 
Agency  action  occurs  ten  days  after  a 
final  permit  is  issued.  After  Agency 
review  procedures  are  exhausted  a  final 
permit  shall  be  prepared  and  issued  by 
the  Regional  Administrator 

(i)  When  the  Administrator  issues 
notice  to  the  parties  that  review  has 
been  denied  if  review  is  denied; 

(ii)  When  the  Administrator  issues  a 
decision  if  review  is  not  denied  and  the 
Administrator  does  not  remand  the 
proceedings:  or 

(iii)  Upon  the  cmnpletion  of  remand 
proceedings  if  the  proceedings  are 
remanded  unless  the  Administrator’s 
remand  order  specifically  provides  that 
appeal  of  the  remand  decision  will  be 
required  in  order  to  exhaust 
administrative  remedies. 

(h)  The  petitioner  may  file  a  brief  in 
support  of  the  petition  within  21  days 
after  the  Administrator  has  granted  a 
petition  for  review.  Any  other  party  may 
file  a  responsive  brief  within  21  days  of 
service  of  a  brief  in  support  of  the 
petition.  The  petitioner  may  file  a  reply 
brief  within  14  days  of  service  of  the 
responsive  brief  and  any  person  may  file 
an  amicus  brief  for  file  consideration  of 
the  Administrator.  If  the  Administrator 
determines,  sua  sponte.  to  review  an 
initial  Regional  Administrator’s  decision 
or  the  denial  of  an  evidentiary  hearing, 
the  Administrator  shall  notify  the 
parties  of  the  briefing  schedtde. 

(i)  Review  by  the  Administrator  of  an 
initial  decision  or  the  denial  of  an 
evidentiary  hearing  shall  be  limited  to 
issues  specified  under  paragraph  (a)  of 
this  section,  except  after  notice  to  all 
parties,  the  Administrator  may  raise  and 
decide  other  matters  which  he  or  she 
considers  material  on  the  basis  of  the 
record.  , 

Subpart  I— Non-Adversary  Procedures 
for  Initial  Uceneing  , 

§124.111  Applicability. 

(a)  Except  as  set  forth  in  this  Subpart, 
this  Subpart  applies  in  lieu  ofi  and  to  the 
complete  exclusion  ofi  Subparts  E 
through  H  in  the  following  cases: 

(1)  In  all  proceedings  for  the  issuance 
of  a  modified  permit  under  section 
301(h)  of  the  Act,  except  that  in  such 
proceedings  the  terms  “Administrator  or 
a  person  designated  by  the. 
Administrator’’  shall  be  substituted  in 
this  Subpart  for  the  term  “Regional 
Administrator”;  and 

(2)  In  any  proceedings  for  file  issuance 
of  any  other  permit  ndiich  constitutes 
“initial  licensing”  under  the 
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Administrative  Procedure  Act  where 
the  Regional  Administrator  elects  to 
apply  this  Subpart  and  explicitly  so 
states  in  the  public  notice  of  the  draft 
permit 

(b)  The  parties  to  an  evidentiary 
hearing  diat  would  otherwise  be  held 
under  Subpart  H  may  agree  to  conduct 
that  heari^  in  accoMance  with  this 
Subpart  Any  applicant  for  an  NPDES 
permit  which  is  not  an  initial  license 
may  request  wdien  requesting  an 
evidentiary  hearing  under  $  124.74.  that 
its  application  be  processed  under  the 
proc^ures  of  this  Subpart  If  the 
Regional  Administrator  agrees  with  this 
request  and  if  a  hearing  is  granted,  the 
notice  of  the  hearing  shi^  be  issued 
under  i  124.116  shall  include  a 
statement  that  the  permit  will  be 
processed  under  the  procedures  set  forth 
in  this  Subpart  unless  a  written 
objection  is  received  within  30  days.  If 
no  such  objection  is  received,  the 
application  shall  be  processed  in 
accordance  with  8§  124.117-124.121  of 
this  Subpart  except  that  any  reference 
to  a  draft  permit  shall  be  taken  as 
referring  to  the  final  permit.  If  an 
objection  is  received.  Subparto  P 
through  H  shall  be  applied  instead. 

(c)  “Initial  licensing”  includes  both  the 
first  grant  of  an  NPDES  permit  to  a 
discharger  diat  has  not  previously  held 
an  NPDES  permit  and  the  first  decision 
on  any  variance  applied  for  by  a 
discharger. 

8 124.112  Relation  to  ottier  subparta. 

The  following  provisions  of  Subparts 

E  through  H  apply  to  proceedings  under 
this  Subpart 

(a)  8 124.54  ‘Terms  requested  by  the 
Corps  of  Engineers  and  other 
Government  Agencies.” 

(b)  8  124.62  “Final  environmental 
impact  statement” 

(c)  8 124.65  “Early  decision  on  certain 
permit  conditions.” 

(d)  8 124.66  “Deferral  of  decision  on 
certain  permit  conditions.” 

(e)  8  124.72  “Definitions.” 

(f)  8  124.73  “Filing.” 

(g)  8  124.78  “Ex  parte 
communications.” 

(h)  8 124.80  “Filing  and  service.” 

(i)  8  124.82  “Consolidation  and 
severance.” 

(j)  8  124.85(a)  (burden  of  proof): 

(k)  8  124.86  “Motions.” 

(l)  8 124.87  “Record  of  hearings.”  ^ 

(m)  8  124.90  “Interlocutory  appeal.” 

8 124.113  Public  notice  regarding  draft 
permits  and  permit  conditions. 

Public  notice  of  the  formulation  of  a 
draft  permit  under  this  Subpart  shall  be 
given  as  provided  in  8  124.41(i).  At  the 


discretion  of  the  Regional 
Administrator,  the  comment  period 
specified  in  this  notice  may  include  an 
opportimity  for  a  public  hearing  under 
8  124.42. 

8 124.114  Hearings. 

(a)  By  the  close  (A  the  comment  period 
set  forth  in  8  124.113  (8  12441(i)).  any 
person  may  request  tte  Regio^ 
Administrator  to  hold  a  panel  hearing 
on  the  draft  permit  by  submitting  a 
written  request  containing  the  following: 

(1)  A  brief  statement  of  the  interest  of 
the  person  requesting  tiie  hearing; 

(2)  A  statement  of  any  objections  to 
the  draft  permit; 

(3)  A  statement  of  tiie  issues  which 
such  person  proposes  to  raise  for 
consideration  at  such  hearing;  and 

(4)  Statements  meeting  tiie 
requirements  of  8 124.74(c)(l)-(5). 

(b)  Whenever  (1)  a  written  request 
satisfying  the  requirements  of  paragraph 
(a)  of  this  section  has  been  received  and 
presents  genuine  issues  of  material  fact, 
or  (2)  the  Regional  Administrator 
determines  sua  sponte  that  a  hearing 
under  this  Subpart  is  necessary  or 
appropriate,  the  Regional  Adntinistrator 
shall  serve  written  notice  of  the 
determination  on  each  person  requesting 
such  hearing  and  the  applicant,  and 
shall  provide  public  notice  of  the 
determination  in  accordance  with 

8  124.41(j).  If  the  Regional  Administrator 
determines  that  a  request  filed  under 
paragraph  (a)  of  this  section  does  not 
comply  with  the  requirements  of 
paragraph  (a)  or  does  not  present 
genuine  issues  of  fact,  the  Regional 
Administrator  may  deny  the  request  for 
the  hearing  and  shall  serve  written 
notice  of  such  determination  on  all 
persons  requesting  the  hearing. 

(c)  The  Regional  Administrator  may 
decide  before  a  draft  permit  is 
formulated  tha)  a  hearing  should  be  held 
under  this  Part  In  such  a  case  the  notice 
issued  under  8  124.113  shall  so  state  and 
shall  contain  the  information  required 
by  8  124.41(j). 

8124.115  Effect  Of  denial  or  absence  Of 
request  for  hearing. 

If  ho  request  for  a  hearing  is  made 
under  8  124.114.  or  if  all  such  requests 
are  denied  under  that  section,  the  draft 
permit  shall  be  treated  procedurally  as  if 
it  were  a  recommended  decision  issued 
under  8  124.124  of  this  Subpart,  except 
that  for  purposes  of  8  124.125  and 
8  124.126  the  term  “hearing  participant” 
or  “person  who  participated  in  the 
hearing”  shall  be  construed  to  mean  the 
applicant  and  any  person  who 
submitted  comments  under  8  124.41(i) 


8124.116  Notico  of  hoaring. 

Upon  granting  a  request  for  a  hearing 
under  8 124.114  tiie  Regional 
Administrator  shall  luromptiy  publish  a 
notice  of  the  hearing  as  requii^  under 
8  124.41(j).  The  mailed  notice  shall 
include  a  statement  which  indicates 
whether  the  Presiding  Officer  or  the 
Regional  Administrator  will  issue  the 
recommended  decision. 

8124.117  Request  to  participato  bi 
hearing. 

(a)  Each  person  desiring  to  participate 
in  any  hearing  noticed  under  this 
section,  shall  file  a  motion  to  participate 
with  the  Regional  Hearing  Clerk  by  the 
deadline  set  forth  in  the  notice  of  the 
grant  of  the  hearing.  The  request  shall 
include: 

(1)  A  brief  statement  of  the  interest  of 
the  person  in  the  proceeding; 

(2)  A  brief  outline  of  the  pttints  to  be 
add^sed; 

(3)  An  estimate  of  tiie  time  required: 
and 

(4)  Statements  meeting  the 
reqi^ments  of  8 124.7^c)(l)-(5). 

(5)  If  the  request  is  submitted  by  an 
organization,  a  non-binding  list  of  the 
persons  to  take  part  in  the  presentation. 

(b)  As  soon  as  practicable,  but  in  no 
event  later  than  two  weeks  before  tiie 
scheduled  date  of  the  hearing,  the 
Presiding  Officer  shall  make  a  hearing 
schedule  available  to  the  public  and 
shall  mail  it  to  each  person  who 
requested  to  participate  in  the  hearing. 

8124.118  Submission  of  written 
comments  on  draft  permiL 

(a)  No  later  than  30  days  before  the 
scheduled  start  of  the  hearing  (or  suc^ 
other  date  as  may  be  set  forth  in  th^ 
notice  of  hearing),  each  party  shall  file 
all  of  its  comments  on  the  draft  permit, 
based  on  information  in  the 
administrative  record  and  any  other 
information  which  is  or  reasonably 
could  have  been  available  to  that 
person.  All  comments  shall  include  any 
affidavits,  studies,  data,  tests,  or  other 
materials  relied  upon  for  making  any 
factual  statements  in  the  comments. 

(b) (1)  WriUen  comments  filed  under 
paragraph  (^  of  this  section  shall 
constitute  the  bulk  of  the  evidence 
submitted  at  the  hearing.  Oral 
statements  at  the  hearing  should  be 
brief  and  in  the  nature  of  argument. 
They  should  be  restricted  either  to 
points  that  could  not  have  been  made  in 
written  comments,  or  to  emphasizing 
points  which  are  made  in  the  comments, 
but  which  the  participant  believes  can 
be  more  effectively  argued  in  the 
hearing  context 
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(2)  Notwithstandii^  the  foregoing. 
wUhin  two  weeks  prior  to  the  deadline 
specified  in  paragraph  (a)  of  this  section 
for  the  filing  of  comments,  any  party 
who  has  filed  a  request  to  participate  in 
the  hearing  may  move  to  submit  all  or 
part  of  its  comments  orally  at  the 
hearing  in  lieu  of  submitting  written 
comments  and  the  Presiding  Officer 
shall,  within  one  week,  grant  such 
motion  if  the  Presiding  Officer  finds  that 
such  person  will  be  prejudiced  if 
required  to  submit  such  comments  in 
written  fonn. 

(c)  Parties  to  any  hearing  may  submit 
written  material  in  response  to  the 
comments  filed  by  other  participants 
under  paragraph  (a)  of  this  section  at  ffie 
time  they  appear  at  the  panel  stage  of* 
the  hearing  under  S  124.120. 

§  124.1 19  Presiding  Officer. 

(aKl)  Upon  the  granting  of  a  request 
for  a  hearing  the  Regional  Administrator 
shall,  as  soon  as  practicable,  request 
that  the  Chief  Administrative  Law  Judge 
assign  an  Administrative  Law  Judge  as 
Presiding  Officer.  The  Chief 
Administrative  Law  Judge  shall 
thereupon  make  such  assignment 

(2)  If  all  parties  to  the  hearing  waive 
in  writing  their  statutory  right  to  have  an 
Administrative  Law  Judge  preside  at  the 
hearing,  the  Regional  Administrator 
shall  name  a  lawyer  permanently  or 
temporarily  employed  by  the  Agency 
and  without  prior  connection  with  the 
proceeding  to  serve  as  Presiding  Officer. 

(b)  It  shall  be  the  duty  of  the  Presiding 
Officer  to  conduct  a  fair  and  impartial 
hearing.  The  Presiding  Officer  shall  have 
the  autiiority: 

(1)  Conferred  by  8  124.85(b)(lHl5). 

§  124.83(b)  and  (c):  and 

(2)  To  receive  relevant  evidence, 
provided  that  all  comments  under 

§  124.118,  the  record  of  the  panel  hearing 
under  8 124.120,  and  the  administrative 
record,  as  defined  in  8  124.35  (or  in  the 
case  of  voluntary  use  of  these 
procedures  under  8  124.111(a)(3),  the 
administrative  record  for  the  final 
permit  under  8  124.64)  shall  be  received 
in  evidence. 

8124.120  Panel  hearing. 

(a)  A  Presiding  Officer  shall  preside  at 
each  hearing  held  under  this  Subpart 
An  EPA  panel  shall  also  take  part  in  the 
hearing.  The  panel  shall  consist  of  three 
or  more  temporary  or  permanent  EPA 
employees  having  special  expertise  in 
areas  related  to  the  hearing  issue*,  at 
least  two  of  whom  shall  not  have  taken 
part  in  preparing  the  draft  permit  If 
appropriate  for  the  evaluation  of  new  or 
different  issues  presented  at  the  hearing, 
the  panel  membership  may  change  or 


may  include  persons  not  employed  by 
EPA. 

(b)  At  the  time  of  the  hearing  notice 
pursuant  to  8  124.116,  the  Regional 
Administrator  shall  designate  the 
persons  who  shall  serve  as  panel 
members  for  the  hearing  and  the 
Regional  Administrator  shall  file  with 
the  Regional  Hearing  Clerk  the  name, 
address  and  area  of  expertise  of  each 
person  so  designated.  The  Regional 
Administrator  may  also  designate  EPA 
employees  who  will  provide  staff 
support  to  the  panel  but  who  may  or 
may  not  serVe  as  panel  members.  Such 
designated  person  shall  be  subject  to  the 
ex  parte  rules  in  8 124.78.  The  Regional 
Administrator  may  also  designate 
Agency  trial  staff  as  defined  in  8  124.78 
for  the  hearing. 

(c)  At  any  time  before  the  close  of  the 
panel  hearing,  the  Presiding  Officer, 
after  consultation  with  the  panel,  may 
request  that  any  person  having 
knowledge  concerning  the  issues  raised 
in  the  hearing  and  not  then  scheduled  to 
participate  therein  appear  and  testify  at 
the  hearing. 

(d)  The  panel  members  may  question 
any  person  participating  in  the  panel 
hearing.  Cross-examination  by  persons 
other  ffian  panel  members  shall  not  be 
permitted  at  this  stage  of  the  proceeding 
except  where  the  Presiding  Officer 
determines,  after  consultation  with  the 
panel  that  such  cross-examination 
would  expedite  consideration  of  the 
issues.  However,  the  parties  may  submit 
written  questions  to  the  Presiding 
Officer  for  the  Presiding  Officer  to  ask 
the  participants,  and  the  Presiding 
Officer  may.  after  consultation  with  the 
panel  and  at  his  or  her  sole  discretion, 
ask  these  questions  or  permit  a  panel 
member  to  ask  them. 

(e)  Within  ten  days  after  the  close  of 
the  hearing,  any  of  the  participants  shall 
submit  su^  additional  written 
testimony,  affidavits,  information  or 
material  as  such  participant  deems 
relevant  or  which  the  panel  may  request 
of  such  participant.  These  additional 
submissions  shall  be  filed  with  the 
Regional  Hearing  Clerk  and  shall  be  a 
part  of  the  hearing  record. 

8 124.121  Opportunity  for  cross- 
examination. 

(a)  Any  participant  in  a  panel  hearing 
may  submit  a  written  request  to  cross- 
examine  on  any  issue  of  material  fact 
The  motion  shall  be  submitted  to  the 
Presiding  Officer  within  15  days  after  a 
full  transcript  of  the  panel  hearing  is 
filed  %vith  the  Regional  Hearing  Cleric 
and  shall  specify: 

(1)  The  disputed  issue(s)  of  material 
fact  regarding  which  cross-examination 


is  requested.  This  shall  include  an 
explanation  of  why  the  questions  at 
issue  are  factual  rather  than  of  an 
analytical  or  policy  nature,  the  extent  to 
whi(^  they  are  in  ffispute  in  light  of  the 
record  made  up  to  that  stage,  and  the 
extent  to  which  they  are  material  to  the 
decision  on  the  application;  and 

(2)  The  person(s)  a  participant  desires 
to  cross-examine,  and  an  estimate  of  the 
time  necessary.  This  shall  include  a 
statement  as  to  why  the  cross-  ^ 
examination  will  result  in  resolving  the 
issue  of  material  fact  involved 

(b)  After  receipt  of  all  motions  for 
cross-examination  under  paragraph  (a), 
the  Presiding  Officer,  after  cx)nsultaUon 
with  the  hearing  panel  shall  promptly 
issue  an  order  either  granting  or  denying 
each  such  request  If  any  request  for 
cross-examination  is  granted  the  order 
shall  specify: 

(1)  The  issues  on  which  cross- 
examination  is  granted; 

(2)  The  persons  to  be  cross-examined 
on  each  issue; 

(3)  The  persons  allowed  to  conduct 
cross-examination; 

(4)  Time  limits  for  the  examination  of 
witnesses  by  each  cross-examiner;  and 

(5)  The  date,  time  and  place  of  the 
supplementary  hearing  at  which  cross- 
examination  shall  take  place. 

In  issuing  this  ruling,  the  Presiding 
Officer  may  detem^e  that  one  or  more 
participants  have  the  same  or  similar 
interests  and  that  to  prevent  unduly 
repetitious  cross;examination.  they 
should  be  required  to  choose  a  single 
representative  for  purposes  of  cross- 
examination.  In  such  a  case,  the  order 
shall  simply  assign  time  for  cross- 
examination  by  ffiat  single 
representative  %vithout  identifying  the 
representative  further.  If  said 
participants  with  the  same  or  similar 
interests  shall  fail  to  designate  such 
single  representative,  then  the  Presiding 
Officer  shall  divide  the  assigned  time 
among  the  representatives  of  such 
participants  or  issue  such  other  order  as 
justice  may  require. 

(c)  The  Presiding  Officer  and  to  the 
extent  possible,  the  members  of  the 
hearing  panel  shall  be  present  at  the 
supplementary  hearing.  During  the 
course  of  the  hearing,  the  Presiding 
Officer  shall  have  authority  to  modify 
any  order  issued  under  paragraph  (b)  of 
this  section.  A  record  will  be  made 
under  8  124.87.. 

(d) (1)  Np  later  than  the  time  set  for 
requesting  cross-examination,  a  hearing 
participant  may  request  that  alternative 
methods  of  clarifying  the  record  (such  as 
the  submission  of  additional  %vritten 
information)  be  used  in  lieu  of  or  in 
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addition  to  cross-examination.  The 
Presiding  Officer  shall  issue  an  order 
granting  or  denying  such  request  at  the 
time  he  issues  (or  would  have  issued)  an 
order  under  paragraph  (b)  of  this 
section.  If  the  request  is  granted,  the 
order  shall  specify  the  alternative 
provided  and  any  other  relevant 
information  (e.g.,  the  due  date  for 
submitting  written  information). 

(2)  In  passing  on  any  request  for 
cross-examination  submitted  under 
paragraph  (a)  of  this  section,  the 
Presiding  Officer  may.  as  a  precondition 
to  ruling  on  the  merits  of  such  request, 
require  alternative  means  of  clarifying 
the  record  to  be  used  whether  or  not  a 
request  to  do  so  has  been  made  under 
the  immediately  preceding  paragraph. 
The  person  requesting  cross- 
examination  shall  have  one  week  to 
comment  on  the  results  of  utilizing  such 
alternative  means,  following  which  the 
Presiding  Officer,  as  soon  as  practicable, 
shall  issue  an  order  granting  or  denying 
such  person’s  request  for  cross- 
examination. 

(e)  The  provisions  of  §  124.85(d)(2) 
apply  to  proceedings  under  this  Subpart 

§  124.122  Record  for  final  permit 

(a)  The  record  on  which  the  fmal 
permit  shall  be  based  in  any  proceeding 
under  this  Subpart  (other  than  a 
proceeding  by  consent  of  the  parties 
under  S  124.111(a)(3))  consists  of: 

(1)  The  administrative  record 
compiled  under  $  124.35; 

(2)  Any  material  submitted  under 

S  124.78  relating  to  ex  parte  contacts: 

(3)  All  notices  issued  under  S  124.113; 

(4)  All  requests  for  hearings,  and 
rulings  on  those  requests  received  or 
issued  under  8 124.114; 

(5)  Any  notice  of  hearing  issued  under 
8  124.116; 

(6)  Any  request  to  participate  in  the 
hearing  received  under  8 124.117; 

(7)  All  comments  submitted  under 

8  124.118,  any  motions  made  under  that 
section  and  Ae  rulings  on  them,  and  any 
comments  filed  under  8 124.113(b)(9): 

(8)  The  full  transcript  and  other 
material  received  into  the  record  of  the 
panel  hecuing  under  8  124.120; 

(9)  Any  motions  for,  or  rulings,  on 
cross-examination  filed  or  issued  under 
8  124.121; 

(10)  Any  motions  for,  orders  for  and 
the  results  of.  any  alternatives  to  cross- 
examination  under  8 124.121;  and 

*  (11)  The  fiill  transcript  of  any  cross- 
examination  held. 

(b)  In  any  proceedings  under  this 
Subpart  involving  a  permit  which  is  not 
an  initial  license  and  which  are 
conducted  under  8 124.111(a)(3).  the 
record  for  decision  shall  consist  ofi 


(1)  The  administrative  record  under 
8  124.64; 

(2)  All  requests  for  hearing  submitted 
under  8  124.74,  and  all  rulings  on  those 
requests:  and 

(3)  The  items  specified  in 
subparagraph  in  subparagraphs  (a)(4) 
though  (a)(ll)  of  this  section. 

8 124.123  Filing  of  brief,  proposed 
findings  of  fact  and  conclusions  of  law  and 
proposed  modified  permit 

Unless  otherwise  ordered  by  the 
Presiding  Officer,  each  party  may, 
within  20  days  after  all  requests  for 
cross-examination  are  denied  or  after  a 
transcript  of  the  full  hearing  including 
any  cross-examination  becomes 
available,  submit  proposed  findings  of 
fact;  conclusions  regarding  material 
issues  of  law,  fact,  or  discretion;  a 
proposed  modified  NHDES  permit  (if 
such  person  is  urging  that  the  draft 
permit  should  be  modified);  and  a  brief 
in  support  thereofi  together  with 
references  to  relevant  pages  of 
transcript  and  to  relevant  exhibits. 
Within  10  days  thereafter  each  party 
may  file  a  reply  brief  concerning  matters 
contained  in  opposing  briefs  and 
containing  alternative  findings  of  fact; 
conclusions  regarding  material  issues  of 
law.  fact  or  discretion:  and  a  proposed 
modified  permit  Oral  argument  may  be 
held  at  the  discretion  of  the  Presiding 
Officer  on  motion  of  any  party  or  sua 
sponte. 

124. 124  H4COfHni0fKi0O  OOCIMOn. 

The  person  named  to  prepare  the 
decision  shall,  as  soon  as  practicable 
after  the  conclusion  of  die  hearing, 
evaluate  the  record  of  the  hearing  and 
prepare  and  file  a  recommended 
decision  with  the  Regional  Hearing 
Clerk.  That  person  may  consult  with, 
and  receive  assistance  fiom,  any 
member  of  the  hearing  panel  in  drafting 
the  recommended  decision,  and  may 
delegate  the  preparation  of  the 
recommended  decision  to  the  panel  or  to 
any  member  or  members  of  it  This 
decision  shall  contain  findings  of  fact 
conclusions  regarding  all  material  issues 
of  law,  and  a  recommendation  as  to 
whether  and  in  what  respects  the  draft 
permit  shall  be  modified.  After  the 
recommended  decision  has  been  filed, 
the  Regional  Hearing  Clerk  shall  serve  a 
copy  of  suck  decision  on  eadi  party  and 
upon  the  Administrator. 

8124.125  Appeal  from  or  review  of 
reconwiended  decision. 

Within  30  days  after  service  of  the 
recommended  decision,  any  party  may 
take  exception  to  any  matter  set  forth  in 
such  decision  or  to  any  adverse  order  or 
ruling  of  the  Presiding  Officer  to  %vhich 


such  party  objected,  and  may  appeal 
such  exceptions  to  the  Administrator  as 
provided  in  8  124.101,  except  that 
references  in  8  124.101  to  “initial 
decision"  will  mean  recommended 
decision  under  8  124.124. 

8  124.126  Final  decision. 

As  soon  as  practicable  after  all  appeal 
proceedings  have  been  completed,  the 
Administrator  shall  issue  a  final  ' 

decision.  Such  final  decision  shall 
include  findings  of  fact;  conclusions 
regarding  material  issue  of  law,  fact,  or 
discretion,  as  well  as  reasons  therefor, 
and  a  modified  NPDES  permit  to  the 
extent  appropriate.  It  may  accept  or 
reject  all  or  part  of  the  recommended 
decision.  The  Administrator  may 
delegate  some  or  all  of  the  work  of 
preparing  this  decision  to  a  person  or 
persons  without  substantial  prior 
connection  with  the  matter.  'The 
Administrator  or  a  person  designated  by 
the  Administrator  may  consult  with  the 
Presiding  Officer,  members  of  the 
hearing  panel  or  any  other  EPA 
employee  in  preparing  the  final  decison. 
The  Hearing  and  Record  Clerk  shall  file 
a  copy  of  the  decision  on  all  hearing 
participants. 

8124.127  FinaidecWonIfthersIsno 
review. 

If  no  party  appeals  a  recommended 
decision  to  the  Administrator,  and  if  the 
Administrator  does  not  elect  to  review 
it,  the  recommended  decision  is  deemed 
the  final  decision  of  the  Agency  upon 
the  expiration  of  the  time  for  filing  any 
appeals. 

Subpart  J — Miscellaneous 

8 124.131  Public  access  to  information. 

(a)  All  permit  applications,  effluent 
data,  certifications  issued  under  section 
401  of  the  Act  and  Subpart  C  of  this 
Part,  comments  of  all  governmental 
agencies  on  a  permit  application,  and 
draft  permits  and  fact  sheets  prepared 
shall  be  available  to  the  public  without 
restriction. 

(b)  Access  to  other  information  shall 
be  governed  by  the  provisions  of  40  CFR 
Part  2. 

8124.132  Delegation  of  authority;  Urns 
limitations. 

(a)  The  Administrator  may  delegate  to 
a  Ju^cial  Officer  any  or  all  of  his  or  her 
authority  to  act  under  this  Subpart 

(b)  The  failure  of  the  Administrator, 
Regional  Administrator  or  Presiding 
Officer  to  do  any  act  within  the  time 
periods  specified  herein  shall  not  be 
construed  as  a  waiver  or  in  derogation 
of  any  rights,  powers  or  authority  of  the 
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United  States  Environmental  Protection 
Agency. 

(c)  Upon  a  showing  by  any  party  that 
it  has  been  prejudiced  by  a  failure  of  the 
Administrator,  Regional  Administrator, 
or  Presiding  Officer  to  do  any  act  within 
the  time  periods  specified  herein,  the 
Administrator,  Regional  Administrator, 
or  Presiding  Officer,  as  the  case  may  be, 
may  grant  such  party  such  relief  of  a 
procedural  nature  (including  extension 
of  any  time  for  compliance  or  other 
action)  as  may  be  appropriate. 

§  124.133  EPA  headquarters’  approval  of 
stipulation  or  consent  agreement 

No  evidentiary  hearing  under  Subpart 
H  or  non-adversary  initial  licensing 
hearing  under  Subpart  I  may  be 
resolved,  settled  or  decided,  in  either 
whole  or  substantial  part,  by  the 
stipulation  or  consent  of  the  parties 
thereto,  unless  and  imtil  the  stipulation 
or  consent  agreement  is  approved  and 
signed  by  the  Deputy  Assistant 
Administrator  for  Water  Enforcement. 

No  stipulation  or  consent  without  such 
approval  and  signature  shall  bind  EPA 
or  have  any  force  or  eHect  or  be  filed  in 
any  proceeding. 

§  124.134  Additional  time  after  service  by 
mail. 

Whenever  a  party  or  interested 
person  has  the  right  or  is  required  to  do 
some  act  or  take  some  proceeding 
within  a  prescribed  period  after  the 
service  of  notice  or  other  paper  upon 
him  or  her  by  mail,  three  days  shall  be 
added  to  the  prescribed  time. 

§  124.135  Effective  date  of  Part  124. 

(a)  All  provisions  of  this  Part  shall 
apply  to  any  permit  were  the  draft 
permit  was  included  in  a  public  notice 
after  October  12, 1979. 

(b)  All  the  provisions  of  Subpart  H 
other  then  §  124.76  and  the  provisions  of 
§§  124.83(c)  and  124.85(d)(1)  for 
automatic  receipt  of  the  administrative 
record  into  evidence  shall  apply  to  all 
hearings  for  which  the  notice  of  hearing 
is  issued  after  [60  days  after  date  of 
issuance]  provided  that  the  Presiding 
Officer  at  any  such  proceeding  may  vary 
or  suspend  any  of  the  terms  of  these 
regulations  in  any  hearing  that  begins 
before  January  1, 1980,  to  avoid 
inconvenience  or  injustice. 

(c)  Section  124.64(c)(2)  provides  a 
mechanism  by  whidi  EPA  may  in  effect 
make  permits  issued  before  the  effective 
date  of  this  Part  subject  to  its 
provisions. 

7.  Part  125  is  revised  to  read  as 
follows: 


PART  125— CRITERIA  AND 
STANDARDS  FOR  THE  NATIONAL 
POLLUTANT  DISCHARGE 
ELIMINATION  SYSTEM 

Subpart  A— Crftarla  and  Standards  for 
Imposing  Tachnology-Basad  Traatmant 
Raquiramanta  Under  Section  301(b)  of  the 
Act 

125.1  Purpose  and  scope. 

125.2  Definitions. 

125.3  Technology-based  treatment 
requirements  in  permits. 

Subpart  B— Criteria  for  Issuance  of  Permits 
to  Aquaculture  Projects  " 

125.10  Purpose  and  scope. 

125.11  Criteria. 

Subpart  C— Criteria  for  Extending 
Compliance  Dates  for  Facilities  Installing 
Innovative  Technology  Under  Section 
301(k)  of  the  Act  [Reserved] 

Subpart  0-^riteria  and  Standards  for 
Determining  Fundantentally  Different 
Factors  Under  Sections  301(bK1KA), 
301(bH2)  (A)  and  (E),  and  307(b)  of  the  Act 

125.30  Purpose  and  scope. 

125.31  CIriteria. 

125.32  Method  of  application. 

Subpart  E— Criteria  for  Granting  Economic 
Variances  From  Best  Available  Technology 
Economically  Achievable  Under  Section 
301(c)  of  the  Act  [Reserved] 

Subpart  F— Criteria  for  Granting  Water 
Quality  Related  Variances  Under  Section 
301(g)  of  the  Act  [Reserved] 

Subpart  G— Criteria  for  Modifying  the 
Secondary  Treatment  Requirement  Under 
Section  301(h)  of  the  Act  [Reserved] 

Subpart  H— Criteria  for  Determining 
Alternative  Effluent  Limitations  Under 
Section  316(a)  of  the  Act 

125.70  Purpose  and  scope. 

125.71  Definitions. 

125.72  Early  screening  of  application;  for 
section  316(a)  variances. 

125.73  Criteria  and  standards  for  the 
determination  of  alternative  efiluent 
limitations  under  section  316(a). 

Subpart  I— Criteria  Appiicabie  To  Cooling 
Water  Intake  Structures  Under  Section 
316(b)  of  the  Act  [Reserved] 

Subpart  J— Criteria  for  Extending 
Compliance  Dates  Under  Section  301(i)  of 
the  Act 

125.90  Purpose  and  scope. 

125.91  Definition. 

125.92  Requests  for  permit  modification  and 
issuance  under  section  301(i)(l)  of  the 
Act. 

125.93  Criteria  for  permit  modification  and 
issuance  under  section  301(i)(l)  of  the 
Act 

125.94  Permit  terms  and  conditions  under 
section  301(i)(l)  of  the  Act 

125.95  Requests  for  permit  modification  or 
issuance  under  section  301(i)(2)  of  the 
Act 


125.96  Criteria  for  permit  modification  or 
issuance  under  section  301(i)(2)  of  the 
Act 

126.97  Permit  terms  and  conditions  under 
section  301(i)(2)  of  the  Act.  ^ 

Subpart  K— Criteria  and  Standards  for  Best 
Management  Practices  Under  Section 
304(e)  of  the  Act 

125.100  Purpose  and  scope. 

125.101  Definition. 

125.102  Applicability  of  best  management 
practices. 

125.103  Permit  terms  and  conditions. 

125.104  Best  management  practices 
programs. 

Subpart  L— Criteria  and  Standards  for 
Imposing  Conditions  for  the  Disposal  of 
Sewage  Sludge  Uruler  Section  405  of  the 
Act  [Reserved] 

Subpart  M— Ocean  Dumping  Criteria  Under 
Section  403  of  the  Act  [Reserved] 

.  Authority:  Clean  Water  Act.  as  amended 
by  the  Clean  Water  Act  of  1977,.33  U.S.C. 

1251  et  seq. 

Subpart  A'— Criteria  and  Standards  for 
Technology'Based  Treatment 
Requirements  Under  Sections  301(b) 
and  402  of  the  Act 

§  125.1  Purpose  and  scope. 

This  Subpart  establishes  criteria  and 
standards  for  the  imposition  of 
technology-based  treatment 
requirements  in  permits  under  section 
301(b)  of  the  Act,  including  the 
application  of  EPA  promulgated  effluent 
limitations  and  case-by-case 
determinations  of  effluent  limitations 
under  section  402(a)(1)  of  the  Act. 

S  125.2  Definitions. 

Unless  otherwise  noted,  the 
definitions  in  Parts  122, 123,  and  124 
apply  to  this  Part. 

§  125.3  Technology-based  treatment 
requirements  in  permits. 

(a)  General.  Technology -based 
treatment  requirements  under  section 
301(b)  of  the  Act  represent  the  minimum 
level  of  control  that  must  be  imposed  in 
a  permit  issued  under  section  402  of  the 
Act.  (See  §S  122.14  and  122.15  for  a 
discussion  of  additional  or  more 
stringent  effluent  limitations  and 
conditions.)  Permits  shall  contain  the 
following  technology-based  treatment 
requirements  in  accordance  with  the 
following  statutory  deadlines; 

(1)  For  POTW’s,  effluent  limitations 
based  upon: 

(i)  Secondary  treatment — fi^m  date  of 
permit  issuance;  and  _ 

(ii)  The  best  practicable  waste 
treatment  technology — ^not  later  than 
July  1. 1983;  and 
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(2)  For  dischargers  other  than  POTWa 
except  as  provided  in  §  122.47(d), 
effluent  li^tations  requiring: 

(i)  The  best  practicable  control 
technology  currently  available  (BPT) — 
from  date  of  permit  issuance; 

(ii)  For  conventional  pollutants,  the 
best  conventional  pollutant  control 
technology  (BCT) — not  later  than  July  1, 
1984; 

(iii)  For  all  toxic  pollutants  referred  to 
in  Committee  Print  No.  95-30,  House 
Committee  oq  Public  Works  and 
Transportation,  the  best  available 
technology  economically  achievable 
(BAT)  —  not  later  than  July  1, 1984; 

(iv)  For  all  toxic  pollutants  other  than 
those  listed  in  Committee  Print  No.  95- 
30.  effluent  limitations  based  on  the 
BAT  not  later  than  three  years  after  the 
date  such  effluent  limitations  are 
incorporated  into  an  NPDES  permit;  and 

(v)  For  all  pollutants  which  are  neither 
toxic  nor  conventional  pollutants, 
effluent  limitations  based  on  BAT  not 
later  than  three  years  after  the  date  such 
effluent  limitations  are  incorporated  into 
an  NPDES  permit,  or  July  1, 1984, 
whichever  is  later,  but  in  no  case  later 
than  July  1, 1987. 

(b)  Statutory  variances  and 
extensions.  (1)  The  following  variances 
fr^m  technology-based  treatment 
requirements  are  authorized  by  the  Act 
and  may  be  applied  for  under  8 124.51; 

(1)  For  POTW’s,  a  section  301(h) 
marine  discharge  variance  from 
secondary  treatment  (Subpart  G); 

(ii)  For  dischargers  other  than 
POTW’s; 

(A)  A  section  301(c)  economic 
variance  from  BAT  (Subpart  E); 

(B)  A  section  301(g)  water  quality 
related  variance  from  BAT  (Subpart  F); 
and 

(C)  A  section  316(a)  thermal  variance 
from  BPT.  BCT  and  BAT  (Subpart  H). 

(2)  The  following  extensions  of 
deadlines  for  compliance  with 
technology-based  treatment 
requirements  are  authorized  by  the  Act 
and  may  be  applied  for  under  8  124.51: 

(i)  For  POrViTs  a  section  301(i) 
extension  of  the  secondary  treatment 
deadline  (Subpart  J); 

(ii)  For  dischargers  other  than 
POTW’s: 

(A)  A  section  301(i)  extension  of  the 
BFT  deadline  (Subpart  J);  and 

(B)  A  section  301(k)  extension  of  the 
BAT  deadline  (Subpart  C). 

(c)  Methods  of  imposing  technology- 
bos^  treatment  requirements  in 
permits.  Technology-based  treatment 
requirements  may  be  imposed  through 
one  of  the  following  three  methods: 

(1)  Application  of  EPA-promulgated 
effluent  limitations  developed  under 


section  304  of  the  Act  to  dischargers  by 
category  or  subcategory.  These  effluent 
limitations  are  not  applicable  to  the 
extent  that  they  have  been  remanded  or 
withdrawn.  However,  in  the  case  of  a 
court  remand,  determinations 
underlying  effluent  limitations  shall  be 
binding  in  permit  issuance  proceedings 
where  those  determinations  are  not 
required  to  be  reexamined  by  a  court 
remanding  the  regulations.  In  addition, 
dischargers  may  seek  fundamentally 
different  factors  variances  from  these 
effluent  limitations  under  8 124.51  and 
Subpart  D  of  this  Part 

(2)  On  a  case-by-case  basis  under 
section  402(a)(1)  of  the  Act  to  the  extent 
that  EPA-promidgated  effluent 
limitations  are  inapplicable.  The  permit 
writer  shall  apply  the  appropriate 
factors  listed  in  section  304  of  the  Act 
and  shall  consider 

(i)  The  appropriate  technology  for  the 
category  or  class  of  point  sources  of 
whi^  the  applicant  is  a  member,  based 
upon  all  available  information 
(including  EPA  draft  or  proposed 
development  documents  or  guidance); 
and 

(ii)  Any  unique  factors  relating  to  die 
applicant 

[Comment  *111686  factors  must  bs  considsrsd 
in  all  casas,  ragardlass  of  whathar  tha  parmit 
is  baing  issuad  by  EPA  or  an  approvad  Stata.) 

(3)  Through  a  combination  of  the 
methods  in  paragraphs  (c)  (1)  and  (2)  of 
this  section.  Where  promulgated  effluent 
limitations  guidelines  only  apply  to 
certain  aspects  of  the  discharger’s 
operation,  or  to  certain  pollutants,  other 
aspects  or  activities  are  subject  to 
regulation  on  a  case-by-case  basis  in 
order  to  carry  out  the  provisions  of  the 
Act 

(d)  Technology-based  treatment 
reqii^ments  are  applied  prior  to  or  at 
the  point  of  discharge. 

(e)  Technology-based  treatment 
requirements  cannot  be  satisfied 
through  the  use  of  “non-treatment” 
techniques  such  as  flow  augmentation 
and  in-stream  mechanical  aerators. 
However,  these  techniques  may  be 
considered  as  a  method  of  achieving 
water  quality  standards  on  a  case-by¬ 
case  basis  when: 

(1)  The  technology-based  treatment 
requirements  applicable  to  the  discharge 
are  not  sufficient  to  achieve  the 
standards; 

(2)  The  discharger  agrees  to  waive 
any  opportunity  to  request  a  variance 
under  sections  301  (c),  (g)  or  (h)  of  the 
Act;  and 

(3)  The  discharger  demonstrates  that 
such  a  technique  is  the  preferred 
environmental  and  economic  method  to 


achieve  the  standards  after 
consideration  of  alternatives  such  as 
advanced  waste  treatment,  recycle  and 
reuse,  land  disposal,  changes  in 
operating  methods,  and  other  available 
methods. 

(f)  Technology-based  effluent 
limitations  shall  be  established  under 
this  Subpart  for  solids,  sludges,  filter 
backwash,  and  other  pollutants  removed 
in  the  course  of  treatment  or  control  of 
wastewaters  in  the  same  manner  as  for 
other  pollutants. 

Subpart  B— Criteria  for  Issuance  of 
Permits  to  Aquaculture  Projects 

8 125.10  Purpose  and  scope. 

(a)  ’These  regulations  establish 
guidelines  under  sections  318  and  402  of 
the  Act  for  approval  of  any  discharge  of 
pollutants  associated  with  an 
aquaculture  project 

(b)  The  regulations  authorize,  on  a 
selective  basis,  controlled  discharges 
which  would  otherwise  be  unlaw^ 
under  the  Act  in  order  to  determine  the 
feasibility  of  using  pollutants  to  grow 
aquatic  organisms  which  can  be 
harvested  and  used  beneficially.  EPA 
policy  is  to  encourage  such  projects, 
while  at  the  same  time  protect^  odier 
beneficial  uses  of  the  waters. 

(c)  Permits  issued  for  discharges  into 
aquaculture  projects  under  this  Subpart 
are  NPDES  permits  and  are  subject  to 
the  applicable  requirements  of  Parts  122, 
123  and  124.  Any  permit  shall  include 
such  conditions  (including  monitoring 
and  reporting  requirements)  as  are 
necessary  to  comply  with  those  Parts. 
Technology-based  effluent  limitations 
need  not  be  applied  to  discharges  into 
the  approved  project  except  with 
respect  to  toxic  pollutants. 

8125.11  Criteria. 

(a)  No  NPDES  permit  shall  be  issued 
to  an  aquaculture  project  unless: 

(1)  The  Director  determines  that  the 
aquaculture  project: 

(1)  Is  intended  by  the  project  operator 
to  produce  a  crop  which  has  significant 
direct  or  indirect  commercial  value  (or  is 
intended  to  be  operated  for  research 
into  possible  production  of  such  a  crop); 
and 

(ii)  Does  not  occupy  a  designated 
project  area  which  is  larger  Aan  can  be 
economically  operated  for  the  crop 
under  cultivation  or  than  is  necessary 
for  research  purposes. 

(2)  The  applicant  has  demonstrated,  to 
the  satisfaction  of  the  Director,  that  the 
use  of  the  pollutant  to  be  discharged  to 
the  aquaculture  project  will  result  in  an 
increased  harvest  of  organisms  under 
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culture  over  what  would  naturally  occur 
in  the  area; 

(3)  The  applicant  has  demonstrated,  to 
the  satisfaction  of  the  Director,  that  if 
the  species  to  be  cultivated  in  the 
aquaculture  project  is  not  indigenous  to 
the  immediate  geographical  area,  there 
will  be  minimal  adverse  ejects  on  the 
flora  and  fauna  indigenous  to  the  area, 
and  the  total  commercial  value  of  the 
introduced  species  is  at  least  equal  to 
that  of  the  displaced  or  affected 
indigenous  flora  and  fauna: 

(4)  The  Director  determines  that  the 
crop  «vill  not  have  a  significant  potential 
for  human  health  hazakb  resulting  from 
its  consumption; 

(5)  The  Director  determines  that 
migration  of  pollutants  frtsm  the 
designated  project  area  to  water  outside 
of  the  aquaculture  project  will  not  cause 
or  contribute  to  a  violation  of  water 
quality  standards  or  a  violation  of  the 
applicable  standards  and  limitations 
applicable  to  the  supplier  of  the 
pollutant  that  would  govern  if  the 
aquaculture  project  were  itself  a  point 
source.  The  approval  of  an  aquaculture 
project  shall  not  result  in  the 
enlargement  of  a  pre-existing  mixing 
zone  area  beyond  what  had  been 
designated  by  the  State  for  the  original 
discharge. 

(b)  No  permit  shall  be  issued  for  any 
aquaculture  project  in  conflict  with  a 
plan  or  an  amendment  to  a  plan 
approved  under  section  208(b)  of  the 
Act. 

(c)  No  permit  shall  be  issued  for  any 
aquaculture  project  located  in  the 
territorial  sea,  the  waters  of  the 
contiguous  zone,  or  the  oceans,  except 
in  conformity  with  guidelines  issued 
under  section  403(c]  of  the  Act 

(d)  Designated  project  areas  shall  not 
include' a  portion  of  a  body  of  water 
large  enough  to  expose  a  substantial 
portion  of  the  indigenous  biota  to  the 
conditions  within  the  designated  project 
area.  For  example,  the  designated 
project  area  shall  not  include  the  entire 
width  of  a  watercourse,  since  all 
organisms  indigenous  to  that 
watercourse  might  be  subjected  to 
discharges  of  pollutants  that  would, 
except  for  the  provisions  of  section  318 
of  the  Act,  violate  section  301  of  the  Act. 

(e)  Any  modifications  caused  by  the 
construction  or  creation  of  a  reef,  barrier 
or  containment  structure  shall  not 
unduly  alter  the  tidal  regimen  of  an 
estuary  or  interfere  with  migrations  of 
unconfined  aquatic  species. 

[Comment  Any  modifications  described  in 
this  paragraph  which  result  in  the  discharge 
of  dredg^  or  fill  material  into  navigable 
waters  may  be  subject  to  the  permit 
requirements  of  section  404  of  the  Act) 


(f)  Any  pollutants  not  required  by  or 
beneficial  to  the  aquaculture  crop  shall 
not  exceed  applicable  standards  and 
limitations  when  entering  the  designated 
project  area. 

Subpart  C— Criteria  for  Extending 
Compliance  Datee  for  Facilltiea 
Installing  Innovative  Technology 
Under  Section  301(k)  of  the  Act— 
[Reserved] 

Subpart  D— Criteria  and  Standards  for 
Determining  Fundamentally  Different 
Factors  Under  Sections  301(bK1MA). 
301(bK2)  (A)  and  (E),  and  307(b)  of  the 
Act 

S  125,30  Purpose  and  scope. 

(a)  This  Subpart  establishes  the 
criteria  and  standards  to  be  used  in 
determining  whether  effluent  limitations 
or  standards  alternative  to  those 
required  by  promulgated  EPA  effluent 
limitations  guidelines  or  standards 
under  sections  301, 304,  and  307(b)  of  the 
Act  (hereinafter  referred  to  as  “national 
limits”)  should  be  imposed  on  a 
discharger  because  factors  relating  to 
the  discharger’s  facilities,  equipment, 
processes  or  other  factors  related  to  the 
discharger  are  fundamentally  different 
from  the  factors  considered  by  EPA  in 
development  of  the  national  limits.  This 
Subpart  applies  to  all  national  limits 
promulgated  under  sections  301, 304  and 
307(b)  of  the  Act  except  for  those 
contained  in  40  CFR  Part  423  (steam 
electric  generating  point  source 
category). 

(b)  In  establishing  national  limits,  EPA 
takes  into  account  all  the  information  it 
can  collect,  develop  and  solicit 
regarding  the  factors  listed  in  sections 
304(b),  304(g)  and  307(b)  of  the  Act  In 
some  cases,  however,  data  which  could 
affect  these  national  limits  as  they  apply 
to  a  particular  discharge  may  not  be 
available  or  may  not  considered 
during  their  development  As  a  result,  it 
may  be  necessary  on  a  case-by-case 
basis  to  adjust  the  national  limits,  and 
make  them  either  more  or  less  stringent 
as  they  apply  to  certain  dischargers 
within  an  industrial  category  or 
subcategory.  This  will  only  be  done  if 
data  specific  to  that  discharger  indicates 
it  presents  factors  fundamentally 
different  from  those  considered  by  EPA 
in  developing  the  limit  at  issue.  Any 
interested  person  believing  that  factors 
relating  to  a  discharger's  facilities, 
equipment  processes  or  other  facilities 
related  to  the  discharger  are 
fundamentally  different  fit)m  the  factors 
considered  during  development  of  the 
national  limits  may  request  a 
fundamentally  different  factors  variance 


under  §  124.51(b)(1).  In  addition,  such  a 
variance  may  be  proposed  by  the 
Director  in  the  draft  permit  (see 
§  123.22(a)(2)(U)). 

§  125.31  Cmerta. 

(a)  A  request  for  the  establishment  of 
efffuent  limitations  under  this  Subpart 
(fundamentally  different  factors 
variance)  shall  be  approved  only  if: 

(1)  There  is  an  applicable  national 
lu^t  which  is  applied  in  the  permit  and 
specifically  controls  the  pollutant  for 
which  alternative  effluent  limitations  or 
standards  have  been  requested:  and 

(2)  Factors  relating  to  the  discharge 
controlled  by  the  permit  are 
fundamentally  different  fit)m  those 
considered  by  EPA  in  establishing  the 
national  limits:  and 

(3)  The  request  for  alternative  effluent 
Imitations  or  standards  is  made  in 
accordance  with  the  procedural  ^ 
requirements  of  Part  124. 

(b)  A  request  for  the  establishment  of 
effluent  limitations  less  stringent  than 
those  required  by  national  li^ts 
guidelines  shall  be  approved  only  ifi 

(1)  The  alternative  effluent  limitation 
or  standard  requested  is  no  less 
stringent  than  justified  by  the 
fund^ental  difference;  and 

(2)  The  alternative  effluent  limitati<m 
or  standard  will  ensure  compliance  with 
sections  208(e)  and  301(b)(1)(C)  of  the 
Act;  and 

(3)  Compliance  with  the  national 
lii^ts  (either  by  using  the  technologies 
upon  which  the  national  limits  are  based 
or  by  other  control  alternatives)  would 
result  in: 

(i)  A  removal  cost  wholly  out  of 
proportion  to  the  removal  cost 
considered  during  development  of  the 
national  limits;  or 

(ii)  A  non-water  quality 
envirorunental  impact  (including  energy 
requirements)  fundamentally  more 
adverse  than  the  impact  considered 
during  development  of  the  national 
limits. 

(c)  A  request  for  alternative  limits 
more  stringent  than  required  by  national 
limits  shall  be  approved  only  if: 

(1)  The  alternative  effluent  limitation 
or  standard  requested  is  no  more 
stringent  than  justified  by  the 
fundamental  difference;  and 

(2)  Compliance  with  the  alternative 
effluent  limitation  or  standard  would  not 
result  in: 

(i)  A  removal  cost  wholly  out  of 
proportion  to  the  removal  cost 
considered  during  development  of  the 
national  limits;  or 

(ii)  A  non-water  quality 
environmental  impact  (including  energy 
requirements)  fundamentally  more 
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adverse  than  the  impact  considered 
during  development  of  the  national 
limits. 

(d)  Factors  which  may  be  considered 
fundamentally  different  are: 

(1)  The  nature  or  quality  of  pollutants 
contained  in  the  raw  waste  load  of  the 
applicant’s  process  wastewater; 

[Comment  (1)  In  determining  whether  factors 
concerning  the  discharger  are  fundamentally 
different  EPA  will  consider,  where  relevant 
the  applicable  development  document  for  the 
national  limits,  associated  technical  and 
economic  data  collected  for  use  in  developing 
each  respective  national  limit  records  of 
legal  proceedings,  and  written  and  printed 
documentation  including  records  of 
communication,  etc.,  relevant  to  the 
development  of  respective  national  limits 
which  are  kept  on  public  file  by  EPA.  (2) 
Waste  stream(s)  associated  with  a 
discharger's  process  wastewater  which  were 
not  considered  in  the  development  of  the 
national  limits  will  not  ordinarily  be  treated 
as  fundamentally  different  under  paragraph 
(a).  Instead,  national  limits  should  be  applied 
to  the  other  streams,  and  the  unique  streamfs) 
should  be  subject  to  limitations  based  on 
section  402(a)(1)  of  the  Act  See  { 125.2(c)(2).] 

(2)  The  volume  of  the  discharger's 
process  wastewater  and  effluent 
discharged; 

(3)  Non-water  quality  environmental 
impact  of  control  and  treatment  of  the 
discharger’s  raw  waste  load; 

(4)  Energy  requirements  of  the 
application  of  control  and  treatment 
technology; 

(5)  Age,  size,  land  availability,  and 
configuration  as  they  relate  to  the 
discharger’s  equipment  or  facilities; 
processes  employed;  process  changes; 
and  engineering  aspects  of  the 
application  of  control  technology; 

(6)  Cost  of  compliance  with  required 
control  technolol^. 

(e)  A  variance  request  or  portion  of 
such  a  request  under  this  section  shall 
not  be  granted  on  any  of  the  following 
grounds: 

(1)  The  infeasibility  of  installing  the 
required  waste  treatment  equipment 
within  the  time  the  Act  allows. 

[Comment  Under  this  section  a  variance 
request  may  be  approved  if  it  is  based  on 
factors  which  relate  to  the  discharger's 
ability  ultimately  to  achieve  national  limits 
but  not  if  it  is  based  on  factors  which  merely 
affect  the  discharger's  ability  to  meet  the 
statutory  deadlines  of  sections  301  and  307  of 
the  Act  such  as  labor  difficulties, 
construction  schedules,  or  unavailability  of 
equipment] 

(2)  The  assertion  that  the  national 
limits  cannot  be  achieved  with  the  ' 
appropriate  waste  treatment  facilities 
installed,  if  such  assertion  is  not  based 
on  factor(s)  listed  in  paragraph  (d)  of 
this  section; 


[Comment*  Review  of  the  Administrator's 
action  in  promulgating  national  limits  is 
available  only  through  the  fudicial  review 
procedures  set  forth  in  section  509(b)  of  the 
Act] 

(3)  ’The  discharger’s  ability  to  pay  for 
the  required  waste  treatment;  or 

(4)  The  impact  of  a  discharge  on  local 
receiving  water  quality. 

(f)  Nothing  in  this  section  shall  be 
construed  to  impair  the  right  of  any 
State  or  locality  under  section  510  of  the 
Act  to  impose  more  stringent  limitations 
than  those  required  by  Federal  law. 

S 125J2  Method  of  application. 

(a)  A  written  request  for  a  variance 
under  this  Subpart  shall  be  submitted  in 
duplicate  to  the  Director  in  accordance 
with  Part  124  Subpart  F. 

(b)  'The  burden  is  on  the  person 
requesting  the  variance  to  explain  that: 

(1)  Factorfs)  listed  in  8 125.31(b) 
regarding  the  discharger’s  facility  are 
fundamentally  different  from  the  factors 
EPA  considered  in  establishing  the 
national  limits.  The  requester  should 
refer  to  all  relevant  material  and 
information,  such  as  the  published 
guideline  regulations  development 
document  ^  associated  tedmical  and 
economic  data  collected  for  use  in 
developing  each  national  limit  all 
records  of  legal  proceedings,  and  all 
written  and  printed  dociunentation 
including  records  of  communication, 
etc.,  relevant  to  the  regulations  which 
are  kept  on  public  file  by  the  EPA; 

(2)  ’The  alternative  limitations 
requested  are  justified  by  the 
fundamental  difference  alleged  in 
paragraph  (b)(l]  of  this  section;  and 

(3)  ’The  appropriate  requirements  of 
8 125.31  have  been  met 

Subpart  E— Criteria  for  Granting 
Economic  Variances  from  Best 
Available  Technology  Economically 
Achievable  Under  Section  301(c)  of  the 
Act— {Reserved] 

Subpart  F— Criteria  for  Granting  Water 
Quality  Related  Variances  Under 
Section  301(g)  of  the  Act— [Reserved] 

Subpart  G— Criteria  for  Modifying  the 
Secondary  Treatment  Requirement 
Under  Section  301(h)  of  the  Act— 
[Reserved] 

Subpart  H— Criteria  for  Determining 
Attemative  Effluent  Limitations  Under 
Section  316(a)  of  the  Act 

8 125.70  Purpose  and  scope. 

Section  316(a)  of  the  Act  provides 
that: 


"With  respect  to  any  point  source 
otherwise  subject  to  the  provisions  of  section 
301  or  section  306  of  this  Act  whenever  the 
owner  or  operator  of  any  such  source,  after 
opportunity  for  public  hearing,  can 
demonstrate  to  the  satisfaction  of  the 
Administrator  (or,  if  appropriate,  the  State) 
that  any  effluent  limitation  proposed  for  the 
control  of  the  thermal  component  of  any 
discharge  from  such  source  will  require 
effluent  limitations  more  stringent  Aan 
necessary  to  assure  the  projection  [sic]  and 
propagation  of  a  balanced,  indigenous 
population  of  shellfish,  fish  and  wildlife  in 
and  on  the  body  of  water  into  which  the 
discharge  is  to  be  made,  the  Administrator 
(or,  if  appropriate,  the  State)  may  impose  an 
effluent  limitation  under  su^  sections  on 
such  plant,  with  respect  to  the  thermal 
component  of  such  discharge  (taking  into 
account  the  interaction  of  such  thermal 
component  with  other  pollutants),  that  will 
assure  the  protection  and  propagation  of  a 
balanced  indigenous  population  of  shellfish, 
fish  and  wildlife  in  and  on  that  body  of 
water." 

This  Subpart  describes  the  factors, 
criteria  and  standards  for  the 
establishment  of  alternative  thermal 
effluent  limitations  under  section  316(a) 
of  the  Act  in  permits  issued  under 
section  402(a)  of  the  Act 

8125.71  Definitions. 

For  the  purpose  of  this  Subpart: 

(a)  "Alternative  effluent  liii^tations" 
means  all  effluent  limitations  or 
standards  of  performance  for  the  control 
of  the  thermal  component  of  any 
discharge  which  are  established  under 
section  316(a)  and  this  Subpart 

(b)  “Representative  important 
species'*  means  species  which  are 
representative,  in  terms  of  their 
biological  needs,  of  a  balanced, 
indigenous  community  of  shellfish,  fish 
and  wildlife  in  the  body  of  water  into 
which  a  discharge  of  heat  is  made. 

(c)  The  term  “balanced,  indigenous 
community’’  is  synonymous  with  the 
term  “balanced,  indigenous  population" 
in  the  Act  and  means  a  biotic 
community  typically  characterized  by 
diversity,  the  capacity  to  sustain  itself 
through  cyclic  seasonal  changes, 
presence  of  necessary  food  diain 
species  and  by  a  lack  of  domination  by 
pollution  tolerant  species.  Such  a 
community  may  include  historically 
non-na'tive  species  introduced  in 
connection  with  a  program  of  wildlife 
management  and  species  whose 
presence  or  abundance  results  frnm 
substantial,  irreversible  environmental 
modifications.  Normally,  however,  such 
a  community  will  not  include  species 
whose  presence  or  abundance  is 
attributable  to  the  introduction  of 
pollutants  that  will  be  eliminated  by 
compliance  by  all  sources  %vith  section 
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301(b)(2)  of  the  Act:  and  may  not  include 
species  whose  presence  or  abundsuice  is 
attributable  to  alternative  effluent 
limitations  imposed  pursuant  to  section 
316(a). 

§  12S.72  Early  screening  of  appNcationt 
for  section  31^a)  variances. 

(a)  Any  initial  application  for  a 
section  316(a)  variance  shall  include  the 
following  early  screening  information: 

(1)  A  description  of  the  alternative 
effluent  limitation  requested; 

(2)  A  general  description  of  the 
method  by  which  the  discharger 
proposes  to  demonstrate  that  the 
otherwise  applicable  thermal  discharge 
effluent  limitations  are  more  stringent 
than  necessary; 

(3)  A  general  description  of  the  type  of 
data,  studies,  experiments  and  other 
information  which  the  discharger 
intends  to  submit  for  the  demonstration; 
and 

(4)  Such  data  and  information  as  may 
be  available  to  assist  the  Director  in 
selecting  the  appropriate  representative 
important  species. 

(b)  After  submitting  the  early 
screening  information  under  paragraph 

(a),  the  discharger  shall  consult  with  the 
Director  at  the  earliest  practicable  time 
(but  not  later  than  30  days  after  the 
application  is  filed)  to  discuss  the 
discharger’s  early  screening  information. 
Within  60  days  after  the  application  is 
filed,  the  dis^arger  shall  submit  for  the 
Director's  approval  a  detailed  plan  of 
study  which  the  discharger  will 
undertake  to  support  its  section  316(a] 
demonstration,  file  discharger  shall 
specify  the  nature  and  extent  of  the 
following  type  of  information  to  be 
included  in  the  plan  of  study:  biological, 
hydrographical  and  meteorological  data; 
physical  monitoring  data;  engineering  or 
diffusion  models;  laboratory  studies; 
representative  important  species;  and 
other  relevant  information.  In  selecting 
representative  important  species, 
special  consideration  shall  be  given  to 
species  mentioned  in  applicable  water 
quality  standards.  After  the  discharger 
submits  its  detailed  plan  of  study,  the 
Director  shall  either  approve  the  plan  or 
specify  any  necessary  revisions  to  the 
plan.  The  discharger  shall  provide  any 
additional  information  or  studies  which 
the  Director  subsequently  determines 
necessary  to  support  the  demonstration, 
including  such  studies  or  inspections  as 
may  be  necessary  to  select 
representative  important  species.  The 
discharger  may  provide  any  additional 
information  or  studies  which  the 
discharger  feels  are  appropriate  to 
support  the  demonstration. 


(c)  Any  application  for  the  renewal  of 
a  section  316(a)  variance  shall  include 
only  such  information  described  in 
paragraphs  (a)  and  (b)  of  this  section 
and  §  124.73(c)(1)  as  the  Director 
requests  within  60  days  after  receipt  of 
the  permit  application. 

(d)  The  Director  shall  promptly  notify 
the  ^cretary  of  Commerce  and  the 
Secretary  of  the  Interior,  and  any 
affected  State  of  the  filing  of  the  request 
and  shall  consider  any  timely 
recommendations  they  submit 

(e)  In  making  the  demonstration  the 
discharger  shall  consider  any 
information  or  guidance  published  by 
EPA  to  assist  in  making  such 
demonstrations. 

(f)  If  an  applicant  desires  a  ruling  on  a 
section  316(a)  application  before  the 
ruling  on  any  other  necessary  permit 
terms  and  conditions,  (as  provided  by 

§  124.57),  it  shall  so  request  upon  filing 
its  application  imder  paragraph  (a)  of 
this  section.  This  request  shall  be 
granted  or  denied  in  the  discretion  of  the 
Director.  " 

[Comment  At  the  expiration  of  the  permit, 
any  discharger  holdi^  a  section  316(a) 
variance  should  be  prepared  to  support  the 
continuation  of  the  variance  with  studies 
based  on  the  discharger’s  actual  operation 
experience.) 

§  125.73  Crtteria  and  standards  for  the 
determination  of  attemative  effluent 
iimitations  under  section  316(a). 

(a)  Thermal  discharge  effluent 
limitations  or  standards  established  in 
permits  may  be  less  stringent  than  those 
required  by  applicable  standards  and 
limitations  if  the  discharger 
demonstrates  to  the  satisfaction  of  the 
director  that  such  effluent  limitations 
are  more  stringent  than  necessary  to 
assure  the  protection  and  propagation  of 
a  balanced,  indigenous  community  of 
shellfish,  fish  and  wildlife  in  and  on  the 
body  of  water  into  which  the  discharge 
is  made.  This  demonstration  must  show 
that  the  alternative  effluent  limitation 
desired  by  the  discharger,  consideniig 
the  ciunulative  impact  of  its  thermal 
discharge  together  with  all  other 
signifleant  impacts  on  the  species 
affected,  will  assure  the  protection  and 
propagation  of  a  balanced  indigenous 
community  of  shellfish,  flsh  and  wildlife 
in  and  on  the  body  of  water  into  which 
the  discharge  is  to  be  made. 

(b)  In  determining  whether  or  not  the 
protection  and  propagation  of  the 
affected  species  will  be  assured,  the 
Director  may  consider  any  information 
contained  or  referenced  in  any 
applicable  thermal  water  quality  criteria 
and  thermal  water  quality  information 
published  by  the  Administrator  under 


section  304(a)  of  the  Act.  or  any  other 
information  he  deems  relevant 

(c)(1)  Existing  dischargers  may  base 
their  demonstration  upon  the  absence  of 
prior  appreciable  harm  in  lien  of 
predictive  studies.  Any  such 
demonstrations  shall  show: 

(1)  That  no  appreciable  harm  has 
resiilted  from  the  normal  component  of 
the  discharge  (taking  into  account  the 
interaction  of  such  thermal  component 
with  other  pollutants  and  the  additive 
effect  of  other  thermal  sources  to  a 
balanced,  indigenous  community  of 
shellfish,  fish  and  wildlife  in  and  on  the 
body  of  water  into  which  the  discharge 
has  been  made:  or 

(ii)  That  despite  the  occurrence  of 
such  previous  harm,  the  desired 
alternative  effluent  limitations  (or 
appropriate  modifications  thereof)  will 
nevertheless  assure  the  protection  and 
propagation  of  a  balanced,  indigenous 
community  of  shellfish,  fish  and  wildlife 
in  and  on  ^e  body  of  water  into  which 
the  discha^  is  made. 

(2)  In  determining  whether  or  not  prior 
appreciable  harm  has  occurred,  the 
Director  shall  consider  the  length  of  time 
in  which  the  applicant  has  been 
discharging  and  the  nature  of  the 
discharge. 

Subpart  I— Criteria  Applicable  to 
Cooling  Water  Intake  Structures  Under 
Section  316(b)  of  the  Act  [Reserved] 

Subpart  J— Criteria  for  Extending 
Compliance  Dates  Under  Section  301(1) 
of  the  Act 

§  125.90  Purpose  and  scope. 

Under  sections  301(i)(l)  and  (2)  of  the 
Act.  extensions  of  the  1977  statutory 
deadline  for  compliance  with  certain 
treatment  requirements  may  be  granted 
by  the  Director  through  permit  issuance 
or  modification.  This  Subpart 
establishes  criteria  for  granting  these 
extensions  and  the  me^od  for 
incorporating  these  extensions  into 
permits  issued  under  section  402(a)  of 
the  Act 

§125.91  Definitioa 

For  purposes  of  this  Subpart, 
“construction”  includes  any  one  of  the 
following:  preliminary  planning  to 
determine  the  feasibility  of  treatment 
works;  engineering,  an^tectural,  legal 
fiscal,  or  economic  investigations  or 
studies,  surveys,  designs,  plans,  working 
drawings,  specifications,  procedures,  or 
other  necessary  actions,  erection, 
building,  acquisition,  alteration, 
remodeling,  improvement,  or  extension 
of  treatment  works,  or  the  inspection  or 
supervision  of  any  of  the  foregoing  items 
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provided  that  completicm  of  the  facility 
and  attainment  of  operational  level  by 
no  later  than  July,  1. 1983,  is  a  * 
reasonable  expectation. 

f12SJ2  Requests  for  pennttmodHication 
end  ieeuanee  under  section  S01<iMl)  of  the 
Act 

Any  owner  or  operator  of  a  publicly 
owned  treatment  works  (POTW)  that 
requires  construction  to  achieve 
limitations  imder  sections  301(bXl)(B)  or 
301(bHlHQ  of  the  Act  may  request 
mo^fication  or  issuance  of  a  permit 
extending  the  date  for  compliance  with 
these  limitations  in  accordance  %vith  the 
provisions  of  §  124.Sl(c). 

§125.93  Criteria  for  permtt  modlficatfon 
and  issuance  under  section  301(0(1)  of  the 
Act 

No  request  for  a  permit  modification 
or  issuance  under  section  301(i)(l)  shall 
be  granted  unless  die  Director  finds  that 
the  POTW  requires  construction  to 
achieve  limitations  under  sections 
301(b)(1)(B)  or  301(b)(1)(C)  of  the  Act 
and  (fid  not  (mmplete  construction  for 
either  of  the  following  reasons: 

(a)  The  issuance  of  a  notice  to 
proceed  under  a  construction  contract 
for  any  segment  of  Step  3  project  woik 
(or  if  notice  to  proceed  is  not  required, 
the  execution  of  the  construction 
contract)  (mcurred  before  July  1. 1977, 
but  constructi(m  could  not  physically  be 
completed  by  July  1. 1977,  despite  aU 
expeditious  efforts  of  the  POTW  (see 
initiation  of  (instruction  as  defined  in 
40  CFR  §  35.905  for  Step  3);  or 

(b)  Federal  financial  assistance  was 
not  available,  or  was  not  available  in 
time  for  construction  required  to  achieve 
these  limitations,  and  the  POTW  (fid  not 
in  any  significant  way  contribute  to  this 
unavailability  or  delay. 

1 125J4  Permit  terms  and  eonddons 
under  section  301(0(1)  of  the  Act 

(a)  All  permits  modified  or  issued  by 
the  Director  under  section  301(i)(l)  of 
the  Act  shall  contain  at  a  minimum  the 
following  permit  terms  and  conditions: 

-  (1)  the  shortest  reasonable  schedule  of 
(x>mpfiance  for  achievement  of 
limitations  under  sections  301(b)(1)  (B) 
and  (C)  but  in  no  event  later  than  July  1, 
1983.  lliis  schedule  shall  be  based  upon 
the  earliest  date  that  Federal  financial 
assistance  will  be  available  and 
construction  can  be  completed  and  on 
any  additional  information  submitted  by  * 
the  POTW  or  otherwise  available. 

(i)  When  a  facility  plan  has  been 
approved  in  ac(X)rdance  with  40  CFR  35. 
Subpart  E.  this  schedule  shall  contain 
dates  certain  for  the  completion  of 
actions  leading  toward  the  attainment  of 
statutory  treatment  limitations. 


(ii)  When  the  POTW  has  not 
completed  Step  1  of  the  construction 
grants  process  in  ac(X>rdance  with  40 
<CFR  35.  Subpart  E,  this  schedule  shall 
contain  a  date  certain  for  the 
submission  of  a  fo(dlity  plan  ((»mpIetion 
of  Step  1)  upon  whi(di  date  tlm  permit 
should  be  set  to  expire.  In  this  case,  in 
order  to  assure  compliance  by  the 
POTW  by  July  1, 19^  the  foUowing 
requirements  must  be  met: 

(A)  Certification  by  the  State,  based 
on  its  one  or  five  year  project  priority 
list  developed  pursuant  to  40  CFR 
35.915(c).  that  funding  will  be  available 
in  time  to  ensure  compliance  by  July  1, 
1983;  and 

(B)  Reporting  omx  a  year  (if 
necessary)  by  the  POTW  as  to  its 
progress  in  obtaining  Federal  funding. 

[Comment:  EPA  recognizes  that  die  date  for 
submission  of  die  fai^ty  |dan  may  not  take 
into  account  all  the  uncertainties  al  the  Step  1 
planning  process.  Be(»nse  of  the 
uncertainties  inherent  in  the  Step  1  planning 
process.  EPA  re(»mmends  that  section 
301(i)(l)  requests  (and  permit  issuance)  for 
projects  that  are  presenUy  in  Step  2  or  3 
should  be  acted  (m  before  requests  from 
projects  in  Step  1.  When  Federal  funding  in 
the  form  of  a  Step  2  construction  grant  award 
is  made  available,  and  the  Step  1  permit  has 
expired,  the  permit  is  to  be  reissued 
containing  a  date  certain  S(diedule  derived 
from  the  facility  plan  and  (xmrdinated  nvith 
the  State  Project  Priority  List] 

(2)  A  statement  ensuring  compliance 
with  requirements  under  sections  201  (b) 
through  (g)  of  the  Act  consistent  with 
the  terms  of  the  POTWs  construction 
grant 

(3)  Abatement  practices  and  interim 
effluent  limitations  reflecting  optimum 
operation  and  maintenance  of  the 
existing  facilities.  Hiese  shall  include: 

(i)  Adequate  operator  staffing  and 
training; 

(ii)  Adequate  laboratory  and  pro(»ss 
controls;  and 

(iU)  Effluent  limitations  derived  from 
reports  of  operation  and  maintenance 
inspections  conducted  by  EPA  or  the 
State,  or  other  guidance. 

[Comment  Only  in  exceptional 
circumstances  ^ould  in-depth  plant 
evaluations  be  conductecL  eg.,  when  existing 
information  does  not  represent  the  true 
capabilities  of  the  plant] 

(4)  Interim  effluent  limitations 
reflecting  other  non-capital  intensive 
measures  for  increased  pollution 
(mntroL  This  shall  incdude  any  possible 
minor  facility  modifications  su^  as 
piping  changes,  additional  metering  and 
instrumentation  or  the  use  of  skimming 
and  vacuuming  equipment  When  an 
existing  POTW  is  currently  violating 
limitations  imposed  under  section 


301(b)(lKC)  of  the  Act  interim  effluent 
limitations  shall  be  established  to 
minimize  adverse  water  quality  impact 
these  limitations  shall  not  be  made  less 
stringent  or  allow  more  pollutants  to  be 
discharged  than  are  currently  being 
discharged  during  the  term  (ff  an 
extensi(m  granted  under  section  301(i](l) 
of  the  Act 

(b)  If  a  POTW  has  industrial  users, 
any  permit  issued  or  modified  by  the 
Direct(»  under  section  301(i)(l)  shall 
contain  any  terms  and  con(fitions 
necessary  to  ensure  (mmpliance  with  40 
CFR  403. 

§12SJ5  Requests  for  permit  modification 
or  Isouanoe  under  section  301(iM2)  of  ttw 
Act 

Any  owner  or  operator  of  a  point 
source  oflier  than  a  POTW  that  will  not 
achieve  the  requirements  of  sections 
301(b)(1)(A)  and  301(bKl)(Q  of  the  Act 
because  it  was  scheduled  to  discharge 
into  a  POTW  that  is  presently  unable  to 
accept  the  discharge  without 
construction,  may  request  modification 
or  issuance  of  a  permit  extending  the 
date  of  compliance  with  these 
limitations  in  accordance  with  the 
provisions  of  1 124.51(b). 

1  A»vo  wnisfNi  for  ponmi  woowicoiion 
or  issuance  under  aactlon  301(0(2)  of  Itia 
Act 

No  request  for  a  permit  mo(fification 
or  issuance  under  section  301(i)(2)  of  the 
Act  shall  be  granted  unless  the  Doctor 
finds  that  the  discharger  has  failed  to 
achieve  the  requirements  of  sections 
301(bHlKA)  and  301(bHlHC)  of  the  Act 
be(muse  it  wasa(dieduled  to  dis(diarge 
into  a  POTW  that  is  presently  unable  to 
accept  the  (fis(diarge  udthout 
construction,  and: 

(a)  The  dis(diarger  has  indicated  an 
intent  to  dis(diaigs  into  the  POTW 
before  July  1, 1977,  in  one  of  the 
following  ways: 

(1)  The  (fischaiger  was  issued  a  permit 
beforejuly  1, 1977,  based  up(m  a 
(fis(diatge  into  a  POTW; 

(2)  The  discharger  had  a  binding 
contractual  obligation  before  July  1, 

1977,  (enforceable  against  the 
discharger)  to  discharge  into  a  POTW. 
Contracts  which  can  ^  terminated  or 
modified  without  substantial  loss  and 
contracts  for  feasibility,  engineering  and 
design  studies  do  not  constitute  a 
contractual  obligation  under  this 
paragraph. 

(3)  A  construction  grant  application 
made  by  the  POTW  before  July  1. 1977. 
clearly  demonstrated  that  the  discharger 
was  to  discharge  into  the  POTW;  or 

(4)  Engineering  plans,  architectural 
plans  or  working  drawings  prepared  for 
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the  POTW  before  July  1, 1977,  clearly 
demonstrated  the  discharger  was  to 
discharge  into  the  POTW.  Plans  and 
drawings,  such  as  those  accompanying  a 
bona  fide  application  for  a  Federal 
construction  grant,  are  sufHcient  only  to 
the  extent  that  they  were  truly 
representative  of  die  intent  of  the 
discharger  and  the  POTW; 

(b)  The  Director  finds  that  the 
discharger  has  acted  in  good  faith  in  its 
edorts  to  effectuate  discharge  into  the 
POTW  and  to  minimize  or  abate 
pollution  prior  to  discharge  into  the 
POTW.  This  shall  include  the  following 
findings: 

(i)  Failure  of  the  discharger  to  meet 
the  July  1, 1977,  deadline  was  for 
reasons  beyond  its  control; 

(ii)  A  history  of  a  high  degree  of 
commitment  to  meet  the  requirements  of 
the  Act  as  manifested  by  cooperation 
with  the  State  or  EPA  in  attempting  to 
resolve  disputed  issues; 

(iii)  No  history  of  unjustified  delay; 

(ivj  No  past  serious  or  intentional 

violations  of  the  Act;  and 

(v)  All  reasonable  measures  are  being 
taken  to  expedite  compliance. 

[Comment-  The  Director  may  also  consider 
whether  the  discharger  has  operated  its 
facilities  competently  and  responsibly  and 
the  exent  to  which  the  discharger  has 
completed  the  necessary  prerequisites  to 
having  its  waste  treated  by  the  POTW.] 

(c)  The  POTW  %vill  be  in  operation 
and  available  to  the  discharger  July  1. 
1983; 

(d)  The  POTW  will  be  able  to  meet 
secondary  treatment  and  water  quality 
standard  effluent  limitations  by  July  1, 
1983,  after  receiving  the  waste  from  the 
discharger; 

(e)  The  discharger  and  the  POTW 
have  entered  into  an  enforceable 
contract  providing  that 

(i)  The  discharger  agrees  to  discharge 
its  waste  to  the  POTW; 

(ii)  The  POTW  agrees  to  accept  and 
treat  that  waste  by  a  date  certain;  and 

(iii)  The  discharger  agrees  to  pay  all 
user  charges  and  industrial  cost 
recovery  charges  required  under  section 
204  of  the  Act  and 

(f)  In  the  case  of  a  discharge  into  an 
existing  POTW,  such  POTW  has  been 
granted  an  extension  under  section 
301(i)(l)  of  the  Act 

§  125.97  Permit  terms  and  eonditione 
under  section  301(0(2)  of  the  Act 

All  permits  modified  or  issued  by  the 
Director  under  section  301(i)(2)  of  die 
Act  shall  contain  at  a  minimum  the 
following  permit  terms  and  conditions: 

(a)  The  shortest  reasonable  schedule 
of  compliance  leading  to  discharge  into 
the  POllV,  not  to  extend  beyond  the 


earliest  date  practicable  for  compliance, 
or  beyond  the  final  compliance  date  of 
any  extension  granted  to  the  appropriate 
POTW  under  section  301(i)(l)  of  the  Act 
but  in  no  event  later  than  July  1, 1983. 
This  schedule  shall  be  based  upon  the 
earliest  date  by  which  the  appropriate 
POTW  can  receive  the  waste  from  the 
discharger  and  the  discharger  can 
complete  the  necessary  prerequisites  to 
having  its  waste  treated  by  that  POTW. 

(b)  Achievement  of  effluent 
Imitations  and  standards  under  sections 
301(b)(1)(A)  and  301(b)(1)(C)  of  the  Act 
by  the  same  final  date  in  the  schedule 
established  in  paragraph  (a)  of  this 
section  in  the  event  that  the  permittee 
does  not  discharge  its  wastes  to  the 
POTW  by  the  date  established  under 
paragraph  (a)  of  dus  section. 

(c)  Abatement  practices  and  interim 
effluent  limitations  reflecting  optimum 
operation  and  maintenance  of  the 
discharger's  existing  facilities.  These 
shall  include: 

(1)  Effective  performance  of  facility 
design  removals; 

(2)  Adequate  operator  staffing  and 
training;  and 

(3)  Adequate  laboratory  and  process 
control. 

(d)  Interim  effluent  limitations 
reflecting  other  non-capital  intensive 
measures  for  increased  pollution 
control. 

(e)  Requirements  to  meet  applicable 
tojdc  effluent  standards  and 
prohibitions  after  they  are  promulgated 
under  section  307(a)  of  the  Act 

(f)  Requirements  to  ensure  compliance 
with: 

(1)  Pretreatment  requirements 
imposed  by  the  POTW  pursuant  to  any 
extension  granted  to  the  POTW  under 
section  301(i)(l); 

(2)  Any  State  or  local  pretreatment 
requirements;  and 

(3)  Pretreatment  standards  as 
promulgated  under  section  307(b)  of  the 
Act 

[Comment-  The  legislative  history  cites  the 
oUowing  example:  *‘(I]f  an  industry  is 
planning  on  participating  in  a  municipal 
system  which  will  not  be  available  until 
January  1983,  that  industry  would  still  have 
to  install  and  operate  pretreatment  facilities 
within  the  time  specified  for  compliance  at 
the  time  the  applicable  pretreatment  standard 
was  promulgate  and  in  no  event  later  than 
three  years  from  the  date  of  said 
promulgation.  Thus,  if  the  pretreatment 
regulations  are  promulgated  March  1, 1979, 
and  require  compliance  within  two  years, 
that  industry  would  be  required  to  comply  by 
March  1. 1981,"  H.R.  Rep.  No.  95-830,  95th 
Cong.,  1st  Sess.,  12712  (^ily  ed.  Dec.  6, 

1977).J 

(g)  Any  water  conservation 
requirements  necessary  to  carry  out  the 


provisions  of  the  Act  or  imposed  by  the 
POTW  pursuant  to  the  contract 
executed  between  the  discharger  and 
the  POTW. 

(Comment'  The  existence  of  such  a  contract 
is  a  prerequisite  to  granting  an  extension 
under  section  301(i)(2)(B)  of  the  Act  and 
§  125.96(e).l 

Subpart  K— Criteria  and  Standards  for 
Beat  Management  Practicss 
Authorized  Under  Section  304<e)  of  the 
Act 

8 125.100  Purpose  and  scops. 

This  Subpart  describes  how  best 
management  practices  (BMPs)  for 
ancillary  industrial  activities  under 
section  304(e)  of  the  Act  shall  be 
reflected  in  permits,  including  best 
management  practices  promulgated  in 
effiuent  limitations  under  section  304 
and  established  on  a  case-by-case  basis 
in  permits  under  section  402(a)(1)  of  the 
Act  Best  management  practices 
authorized  by  section  304(e)  are 
included  in  permits  as  requirements  for 
the  purposes  of  sections  301, 302,  306, 
307,  or  403  of  the  Act  as  the  case  may 
be.  . 

§125.101  Definition. 

"Manufacture"  means  to  produce  as 
an  intermediate  or  final  product  or  by¬ 
product 

8125.102  Applicabitityofbest 
management  practices. 

Dischargers  who  use.  manufacture, 
store,  handle  or  discharge  any  pollutant 
listed  as  toxic  under  section  307(a)(1)  of 
the  Act  or  any  pollutant  listed  as 
hazardous  under  section  311  of  the  Act 
are  subject  to  the  requirements  of  this 
Subpart  for  all  activities  which  may 
restdt  in  significant  amounts  of  those 
pollutants  reaching  waters  of  the  United 
States.  These  activities  are  ancillary 
manufacturing  operations  including: 
materials  storage  areas;  in-plant 
transfer,  process  and  material  handling 
areas;  loading  and  unloading  operations; 
plant  site  runoff:  and  sludge  and  waste 
disposal  areas. 

8 125.103  Permit  terms  and  conditions. 

(a)  Best  management  practices  shall 
be  expressly  incorporated  into  a  permit 
where  required  by  an  applicable  EPA 

'  promulgated  effiuent  limitations 
guideline  under  section  304(e); 

(b)  Best  management  practices  may  be 
expressly  incorporated  into  a  permit  on 
a  case-by-case  basis  where  determined 
necessary  to  carry  out  the  provisions  of 
the  Act  under  section  402(a)(1).  In 
issuing  a  permit  containing  BMP 


32955 


Fedefal  Register  /  Voi.  44.  No.  Ill  /  Thursday,  June  7.  1979  /  Rules  and  Regulations 


requirements,  the  Director  shall  consider 
the  following  factors: 

(1)  Toxicity  of  the  poUutantfs); 

(2)  Quantity  of  the  pollutant(s)  used, 
produced,  or  discharged; 

(3)  History  of  NPDES  permit 
violations; 

(4)  History  of  significant  leaks  or 
spills  of  toxic  or  hazardous  pollutants; 

(5)  Potential  for  adverse  impact  on 
public  health  (e.g.,  proximity  to  a  public 
water  supply)  or  the  environment  (e.g., 
proximity  to  a  sport  or  commerical 
fishery);  and 

(6)  ^y  other  factors  determined  to  be 
relevant  to  the  control  of  toxic  or 
hazardous  pollutants. 

(c)  Best  management  practices  may  be 
established  in  permits  under  paragraj^ 

(b)  of  this  section  alone  or  in 
combination  with  those  required  under 
paragraph  (a)  of  this  section. 

(d)  In  edition  to  the  requirements  of 
paragraphs  (a)  and  (b)  of  this  section, 
dischargers  covered  under  §  125.102 
shall  develop  and  implement  a  best 
management  practices  program  in 
accordance  with  §  125.104  which 
prevents,  or  minimizes  the  potential  for, 
the  release  of  toxic  or  hazaitlous 
pollutants  from  ancillary  activities  to  ' 
waters  of  the  United  States. 

S  125.104  Best  management  practices 
programs. 

(a)  BMP  programs  shall  be  developed 
in  accordance  with  good  engineering 
practices  and  with  Ae  provisions  of  this 
Subpart 

(b)  The  BMP  program  shall: 

(1)  Be  documented  in  narrative  form, 
and  shall  include  any  necessary  plot 
plans,  drawings  or  maps; 

(2)  Establish  specific  objectives  for  the 
control  of  toxic  and  hazardous 
pollutants. 

(i)  Each  facility  component  or  system 
shall  be  examined  for  its  potential  for 
causing  a  release  of  significant  amounts 
of  toxic  or  hazardous  pollutants  to 
waters  of  the  United  States  due  to 
equipment  failure,  improper  operation, 
natural  phenomena  such  as  rain  or 
snowfall,  etc. 

(ii)  Where  experience  indicates  a 
reasonable  potential  for  equipment 
failure  (e.g.,  a  tank  overflow  or  leakage), 
natural  condition  (e.g.,  precipitation),  or 
other  circumstances  to  result  in 
significant  amounts  of  toxic  or 
hazardous  pollutants  reaching  surface 
waters,  the  program  should  include  a 
prediction  of  the  direction,  rate  of  flow 
and  total  quantity  of  toxic  or  hazardous 
pollutants  which  could  be  discharged 
from  the  facility  as  a  result  of  each 
condition  or  circumstance; 


(3)  Establish  specific  best 
management  practices  to  meet  the 
objectives  idratified  under  paragraph 
(b)(2)  of  this  section,  addressing  each 
component  or  system  capable  of  causing 
a  release  of  significant  amoimts  of  toxic 
or  hazardous  pollutants  to  the  waters  of 
the  United  States; 

(4)  The  BMP  program*) 

(i)  May  reflect  requirements  for  Spill 
Prevention  Control  and  Countermeasure 
(SPCC)  plans  under  section  311  of  the 
Act  and  40  CFR  Part  151,  and  may 
incorporate  any  part  of  such  plans  into 
the  BMP  program  by  reference; 

[Comment:  EPA  has  proposed  section 
311(j)(l)(c)  regulations  (43  FR  39276)  which 
requ^  facilities  subject  to  NPDES  to  develop 
and  implement  SPCC  plans  to  prevent 
discharges  of  reportable  quantities  of 
designated  hazaidous  substances.  While 
Subpart  K  requires  only  procedural  activities 
and  minor  construction.  Uie  proposed  40  CFR 
'151  (SPCC  regulatitms)  are  more  stringent 
and  comprehensive  with  respect  to  their 
requirements  for  spill  prevention.  In 
developing  BMP  programs  in  accordance  with 
Subpart  K,  owners  w  operators  should  also 
consider  the  requirements  of  proposed  40 
CFR  151  whidi  may  address  many  of  the 
same  areas  of  the  facility  covered  by  this 
Subpart] 

(ii)  Shall  assure  the  proper 
management  of  solid  and  hazardous 
waste  in  accordance  with  regtilations 
promulgated  under  the  Solid  Waste 
Disposal  Act,  as  amended  by  the 
Resource  Conservation  and  Recovery 
Act  of  1976  (RCRA)  (40  U.S.C.  6601  et 
seq).  Management  practices  required 
under  RCRA  regulations  shall  be 
expressly  incorporated  into  the  BMP 
program;  and 

(iii)  Shall  address  the  following  points 
for  the  ancillary  activities  in  S  125.102: 

(A)  Statement  of  Policy: 

(B)  Spill  Control  Committee; 

(C)  Material  Inventory; 

(D)  Material  Compatibility; 

(E)  Employee  Training: 

(F)  Reporting  and  Notification 
Procedures; 

(G)  Visual  Inspections; 

(H)  Preventive  Maintenance; 

(I)  Housekeeping;  and 

Q)  Security. 

[Comment  Additional  technical  infOTmation 
on  BMPa  and  the  elements  of  a  BMP  program 
is  contained  in  a  publication  entitled  “NTOES 
Best  Management  Practices  Guidance 
Document”  Copies  may  be  obtained  by 
written  request  to  Edward  A  Kramer  (EN- 
336),  OfBce  of  Water  Enforcement 
Environmental  Protection  Agency, 
Washington,  D.C  20460.) 

(c)(1)  The  BMP  program  must  be 
clearly  described  and  submitted  as  part 
of  the  permit  application.  An  application 
which  does  not  contain  a  BMP  program 


shall  be  considered  incomplete.  Upon 
receipt  of  the  application,  the  Director 
shall  approve  or  modify  the  program  in 
accordance  with  the  requirements  of 
this  Subpart.  The  BMP  program  as 
approved  or  modified  shall  be  included 
in  the  draft  permit  (|  124.31).  The  BMP 
program  shall  be  subject  to  the 
applicable  permit  issuance  requirements 
of  Part  124,  resulting  in  the  incorporation 
of  the  program  (including  any 
modifications  of  the  program  resulting 
from  the  permit  issuance  procedures) 
into  the  final  permit. 

(2)  Proposed  modifications  to  the  BMP 
program  which  affect  the  discharger's 
permit  obligations  shall  be  submitted  to 
the  Director  for  approval.  If  the  Director 
approves  the  proposed  BMP  program 
modification,  the  permit  shall  be 
modified  in  accordance  with  $  122.31, 
provided  that  the  Director  may  waive 
the  requirements  for  public  notice  and 
opportunity  for  hearing  on  such 
modification  if  he  or  she  determines  that 
the  modification  is  not  significant.  The 
BMP  program,  or  modification  thereof, 
shall  be  fully  implemented  as  soon  as 
possible  but  not  later  than  one  year  after 
permit  issuance,  modification,  or 
revocation  and  reissuance  unless  the 
Director  specifies  a  later  date  in  the 
permit. 

[Comment  A  later  date  may  be  specified  in 
the  permit,  for  example,  to  enable 
coordinated  preparation  of  the  BMP  program 
required  under  these  regulations  and  the 
SPCC  plan  required  under  40  CFR  151  or  to 
allow  for  the  completion  of  construction 
projects  related  to  the  facility's  BMP  or  SPCC 
program.] 

(d)  The  discharger  shall  maintain  a 
description  of  the  BMP  program  at  the 
facility  and  shall  make  the  description 
available  to  the  Director  upon  request 

(e)  The  owner  or  operator  of  a  facility 
subject  to  this  Subpart  shall  amend  the 
BMP  program  in  accordance  with  the 
provisions  of  this  Subpart  whenever 
there  is  a  change  in  facility  design, 
construction,  operation,  or  maintenance 
which  materially  afreets  the  facility's 
potential  for  discharge  of  significant 
amounts  of  hazardous  or  toxic 
pollutants  into  the  waters  of  the  United 
States. 

(f)  If  the  BMP  program  proves  to  be 
ineffective  in  achieving  the  general 
objective  of  preventing  the  release  of 
significant  amounts  of  toxic  or 
hazardous  pollutants  to  those  waters 
and  the  specific  objectives  and 
requirements  under  paragraph  (b)  of  this 
section,  the  permit  and/or  the  BMP 
program  shall  be  subje^  to  modification 
to  incorporate  revised  BMP 
requirements. 
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Subpart  L— Criteria  and  Standards  for 
imposing  Conditions  for  the  Disposal 
of  Sewage  Sludge  Under  Section  405 
of  the  Act  [Reserved] 

Subpart  M— Ocean  Dumping  Criteria 
Under  Section  403  of  the  Act 
[Reserved] 

PART  402— COOLING  WATER  INTAKE 
STRUCTURES [DELETED] 

8.  40  CFR  Part  402  is  deleted. 

PART  403— GENERAL 
PRETREATMENT  REGULATIONS  FOR 
EXISTING  AND  NEW  SOURCES  OF 
POLLUTION. 

9.  40  CFR  Part  403  is  amended  as 
follows: 

A.  The  Table  of  Contents  is  amended 
by  revising  the  heading  for  §  403.11  to 
read  as  follows: 

•  *  *  *  « 

§  403. 1 1  Approval  procedures  for  POTW 
pretreatment  programs  and  revision  of 
categorical  pretreatment  standards. 
***** 

B.  Section  403.7  is  amended  by 
revising  paragraph  (e)(3)  to  read  as 
follows: 

§  403.7  [Amended] 

e  *  *  *  ,  * 

(e)  *  *  *  (3)  The  Regional 
Administrator  may  agree,  in  the 
Memorandum  of  Agreement  under  40 
CFR  123.7,  to  waive  the  right  to  review 
and  object  to  Submissions  for  authority 
to  revise  discharge  limits  under  this 
section.  Such  an  agreement  shall  not 
restrict  the  Regional  Administrator's 
right  to  comment  upon  or  object  to 
permits  issued  to  POTWs  except  to  the 
extent  permitted  under  40  CFR 
123.7(b)(3)(i)(D). 

***** 

C.  Section  403.8  is  amended  by 
revising  the  first  sentence  of  paragraph 
(n(2)(vii)  to  read  as  follows: 

§  403.8  [Amended] 

«  *  *  •  *  ’ 

(f)  *  *  *  (2)  *  *  *  (vii)  Comply  with  the 
public  participation  requirements  of  40 
CFR  Part  25  in  the  enforcement  of 
National  Pretreatment  Standards. 


§  403.9  [Amended] 

0.  Section  403.9(d)  is  deleted  and 
§  §  403.9(e)  and  (f)  are  redesignated  as 
§  §  403.9(d)  and  (e),  respectively. 

§  403.10  [Amended] 

E.  Section  403.10(d)(1)  is  amended  by 
deleting  the  words  “set  forth  in 


§  403.10(b)''  from  the  first  and  second 
sentences. 

F.  Section  403.10  is  amended  by 
revising  paragraph  (f)(1)  to  read  as 
follows: 

*  *  .  *  *  * 

(f)  *  *  *  (1)  Legal  Authority,  The 
Attorney  General's  Statement  submitted 
in  accordance  with  paragraph  (g)(l)(i) 
shall  certify  that  the  Director  has 
authority  under  State  law  to  operate  and 
enforce  the  State  pretreatment  program 
to  the  extent  required  by  this  Part  and 
by  40  CFR  123.32.  At  a  minimum,  the 
Director  shall  have  the  authority  to: 
***** 

G.  Section  403.10  is  amended  by 
revising  paragraph  (g)(1)  to  read  as 
follows: 

***** 

(sK^KU  ^  statement  from  the  State 
Attorney  General  (or  the  Attorney  for 
those  State  agencies  which  have 
independent  legal  counsel)  that  the  laws 
of  the  State  provide  adequate  authority 
to  implement  the  requirements  of  this 
Part.  The  authorities  cited  by  the 
Attorney  General  in  this  statement  shall 
be  in  the  form  of  lawfully  adopted  State 
statutes  and  regulations  which  shall  be 
in  full  force  and  effect  before  the  time  of 
approval  of  the  State  pretreatment 
program. 

(ii)  Copies  of  all  State  statutes  and- 
regulations  cited  in  the  above  statement. 

***** 

H.  Section  403.10  is  amended  by 
revising  paragraph  (g)(3)  to  read  as 
follows: 

***** 

(g)  *  *  * 

(3)  Any  modifications  or  additions  to 
the  Memorandum  of  Agreement 
(required  by  40  CFR  123.7)  which  may  be 
necessary  for  EPA  and  the  State  to 
implement  the  requirements  of  this  Part. 
***** 

I.  Section  403.10  is  amended  by 
revising  paragraph  (h)(2)  to  read  as 
follows: 

***** 

(h)  *  “ 

(2)  Commence  the  program  revision 
process  set  out  in  40  CFR  123.61.  For 
purposes  of  that  section  all  requests  for 
approval  of  State  pretreatment  programs 
shall  be  deemed  substantial  program 
modifications.  A  comment  period  of  at 
least  30  days  and  the  opportunity  for  a 
hearing  shall  be  afforded  the  public  on 
all  such  proposed  program  revisions. 
***** 

].  Section  403.10(i)  is  amended  by 
substituting  the  words  “this  Part"  for  the 
words  “paragraph  (g)  of  this  section"  in 
both  places  they  appear. 


..K.  The  heading  of  S  403.11  is  revised 
to  read  as  follows: 

S  403.1 1  Approval  Procedures  for  POTW 
Pretreatment  Programs  and  Revision  of 
Categorical  Pretreatment  Standards. 

L.  Section  403.11  is  amended  by 
revising  the  Hrst  sentence  to  read  as' 
follows: 

“The  following  procedures  shall  be 
followed  in  approving  or  denying 
requests  for  roTW  Pre treatment 
Program  approval:" 

***** 

M.  Section  403.11  is  amended  by 
deleting  all  references  to  S  403.10(f)  and 
(g). 

N.  Section  403.11(a)  is  amended  by 
changing  the  reference  in  two  places 
from  “§  403.9(e)  and  (f)"  to  “$  403.9(d) 
and  (e).” 

O.  Section  403.11(b)(l)(i)  is  amended 
by  deleting  from  the  Hrst  sentence  the 
words  “shall  be  published  in  the  Federal 
Register  in  the  case  of  a  State 
Submission  and" 

P.  Section  403.11(b)(l)(i)(A)  is  deleted 
and  subparagraphs  (B)  and  (C)  are 
redesignated  to  (A)  and  (B)  respectively. 

Q.  Section  403.11  is  amended  by 
revising  subparagraph  (b)(l)(i)(B). 
(formerly  (b)(l)(i)(C)).  to  read  as  follows: 
*****.. 

(b)  *  *  * 

(1)  *  *  * 

(i)  *  *  * 

(B)  Publication  of  a  notice  of  request 
for  approval  of  the  Submission  in  the 
largest  daily  newspaper  within  the 
jurisdiction(s)  served  by  the  POTW. 
***** 

R.  Section  403.11  is  amended  by 
substituting  the  words  “30  days" 
wherever  the  words  “45  days”  appear. 

S.  Section  403.11(b)(2)(ii)  is  amended 
by  deleting  the  words  “a  State  or." 

T.  Section  403.11(e)  is  amended  by 
deleting  the  words  “or  Director.” 
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